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The English courts have universally held 
invalid bequests and devises for the saying of 
masses as superstitious uses or creating per- 
petuities. The majority of the American de- 
cisions, however, are directly opposed to the 
English rule and uphold such devises. Three 
very recent cases sustain them and one de- 
nies their validity. The affirmative cases are 
Moran v. Moran (Iowa), 73 N. W. Rep. 617, 
39 L. R. A. 204; Hoeffer v. Clogan (IIl.), 
49N. E. Rep. 527; and Harrison v. Brophy 
(Kan.), 51 Pac. Rep.883. The Wisconsin 
Supreme Court however in McHugh v. 
McCole, 72 N. W. Rep. 631, holds that such 
a bequest to a bishop to be used for masses 
is an attempt to create a trust without living 
beneficiaries who can enforce it and is there- 
fore invalid. The Alabama court in Festo- 
razzi v. St. Joseph Roman Catholic Church, 
2 L. R. A. 360, held that a bequest to be 
used in solemn mass for the repose of the 
testator’s soul could not be supported asa 
charitable bequest. So the decisions on this 
subject are not yet in entire accord, though 
the tendency of the American courts is all in 
the direction of sustaining the validity of 
these bequests. The court in the Kansas 
case, which is the latest on the subject, says 
that the English statute against superstitious 
uses ‘‘is opposed to the spirit of religious tol- 
eration which has always prevailed in this 
country.’’ The Illinois case treats a bequest 
toa church for masses on behalf of the souls 
of certain persons as a valid charitable trust, 
since the masses will be said in public and the 
gift may thus aid public worship. ‘The Iowa 
case in which such bequest was made to a 
definite person considers it immaterial if the 
element of charity is absent, since the trust 
is for a known lawful purpose and should not 
fail for want of a name or legal classification. 
The Kansas case holds that such a bequest to 
aperson is nota trust, but upholds it as an 
absolute gift. As tothe point made by the 
court in the Wisconsin case that the intention 
of the testator could not be given effect be- 
cause he had put it in the form of a trust pro- 
vision, the Iowa court says: ‘‘It is not wise 


in such cases for courts to quibble about the 
technical trusts or beneficiaries. 


Results are 





of greater importance than technical names, 
and a bequest fora known lawful purpose, 
where the power of execution is prescribed 
and available, should never fail for want of a 
name ora legal classification, unless it is in 
obedience to a positive rule of law.’’ 





We commend to deputy sheriffs the recent 
ruling of the Supreme Court of Mississippi in 
the case of Brown v. Weaver, 23 South. Rep. 
388. The legal principles enunciated in that 
case though not new, are instructive and 
timely in view of the tendency on the part of 
police officers toward the too free use of fire 
arms. The ruling of the court in that case is 
that.a deputy sheriff who shoots a misde- 
meanant fleeing to escape after arrest, ex- 
ceeds his authority, and that the sheriff and 
his bondsmen are liable for the act of such 
deputy. The opinion, by Whitfield, J., is 
particularly valuable in that it discusses the 
extent and limits of the right of civil officers 
to kill persons accused or convicted of crime 
when they are attempting to escape. The 
plaintiff had been arrested in a bastardy pro- 
ceeding and was shot by the deputy sheriff 
from whom he had escaped, without violence 
—simply running away—on the theory that 
the deputy had the right to shoot and kill if 
necessary to prevent the escape. 

“It is admitted,’’ says Judge Whitfield, 
‘*that an officer cannot offer to kill one who 
flees to avoid arrest for a misdemeanor, al- 
though it may appear that he can never be 
taken otherwise. If he runs, then, before the 
officer has laid his hands upon him with words 
of arrest, he may do so, without danger to 
his life; but if, by surprise or otherwise, he 
be for a moment sufficiently restrained to 
constitute an arrest, and then break away, 
the officer may kill him if he cannot overtake 
him. Such is the effect of the argument, and 
of the rule in support of which it is made. 
We can see no principle of reason or justice 
on which such a distinction can rest, and we 
therefore hold that the force of violence which 
an officer may lawfully use to prevent the es- 
cape of a person arrested for a misdemeanor 
is no greater than such as might have been 
rightfully employed to effect bis arrest. 
In making the arrest or preventing the es- 
cape, the officer may exert such physical 
force as is necessary, on the one hand, to 
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effect the arrest, by overcoming the resist- 
ance he encounters, or, on the other, to sub- 
due the efforts of the prisoner to escape ; but 
he cannot in either case take the life of the 
accused, or inflict upon him great bodily 
harm, except to save his own life, or to pre- 
vent alike harm tohimself. * * * Coun- 
sel for appellees cite the text of Mr. Bishop 
in his work on Criminal Procedure (3d ed., 
vol. 1, sec. 161). But it is shown conclu- 
sively in Thomas v. Kinkead, 55 Ark. 502, 
that the two cases cited by Mr. Bishop (Cald- 
well v. State, 41 Tex. 86, and Wright v. 
State, 44 Tex. 645), are not in point. In 
the fourth edition of Mr. Bishop’s work on 
Criminal Procedure (volume 1, p. 91, sec. 
161, pars. 1, 2, notes 1, 4), Mr. Bishop re- 
views and criticises the cases of Reneau v. 
State, 2 Lea, 720, and Thomas v. Kinkead, 
supra, stating that in the first case the court, 
which cited his New Criminal Law (volume 
2, secs. 648, 649)’as supporting its view, 
failed to note that in these sections he was 
only speaking of an officer killing a misde- 
meanant ‘flying from arrest’ originally, and 
not one ‘resisting arrest or attempting an 
escape.’ He criticises Thomas v. Kinkead 
as unsound, and calls it ‘an unfortunate de- 
cision.’ In note 1, at page 91, he cites State 
v. Sigman, 106 N. Car. 728, 11 S. E. Rep. 
520, as supporting the view that an officer 
may kill a misdemeanant who attempts to 
‘break away’ from the officer, and thus es- 
cape. In Thomas vy. Kinkead, the Arkansas 
Supreme Court, as we think, correctly shows 
that the decision in State v. Sigman, supra, 
is correct, but that the language of the court 
in that case is inconsistent. with the decision 
and the general line of reasoning in the case. 
In Mr. Bishop’s New Criminal Law (8th ed., 
sec. 647, par. 3, note 1), Mr. Bishop cites 
Jackson v. State, 76 Ga. 473, to the proposi- 
tion that ‘after an arrest, whether for felony 
or misdemeanor, or during an imprisonment, 
the life of the prisoner may be taken, if nec- 
essary to prevent.the escape.’ That was 
the case of a guard killing a convict in the 
penitentiary, who, he supposed, was trying to 
escape. It supports the proposition that an 


officer may kill a convicted felon trying to es- 
cape from imprisonment for felony, but it 
furnishes no support to the doctrine that an 
officer may kill a misdemeanant who is merely 
effecting his escape after arrest, or from im- 








prisonment for mere mis@emeanor, by simply 
running away. If Mr. Bishop means merely 
to say that when a misdemeanant, after ar- 
rest, tries to ‘break away,’ violently resist- 
ing or assaulting the officer, the officer may 
kill him, as in self-defense, to prevent the in- 
fliction of a felony upon himself, the doctrine 
is sound, and not in conflict with the cases he 
criticises; but if he means. to say, as we un- 
derstand him, that an officer may kill a mis- 
demeanant whom he has arrested, and who 
eludes the officer, and gets away from him, 
without resisting the officer, and without em- 
ploying any force, while such misdemeanant 
is effecting his escape merely by running 
away, then such doctrine is not sound, in our 
judgment, and is unsupported by the au- 
thorities.’’ 








NOTES OF IMPORTANT DECISIONS, 


LANDLORD AND TENANT—LEASE—ASSIGNMENT 
—LIABILITY OF ASSIGNEE.—In Wilson vy. Lunt, 
52 Pac. Rep. 296, decided by the Court of Appeals 
of Colorado, it was held that where a lease is as- 
signed by an instrument binding the assignee to 
pay the rent, he is liable for such rent even after 
he has assigned the lease and transferred the pos- 
session. The court says: ‘‘The precedents gen- 
erally predicate the right of the lessor to bring an 
action at law against the assignee of a term on the 
privity of estate which arises when the assignment 
is executed and the assignee enters. Following 
this principle to its legal conclusion, it is held 
that the assignee by a deed poll may avoid any 
liability for the rent by an assignment to another, 
though the transfer be made to an irresponsible 
party, and forthe express purpose of freeing him- 
self from the obligation. Nor has it always been 
held necessary for the assignee to show that he 
has been devestel of the paper title, but it is 
enough that he was not in possession during the 
time for which the rent is claimed. Tay]. Landl. 
& Ten. § 452. his indicates that the gravamen 
of the suit is in reality the use and occupation, 
though the privity, which is the legal result of the 
assignment, must exist to sustain the action. This 
is because there is no contractual relation between 
the lessor and the assignee, and use alone has not 
usually been held enough to permit the lessor to 
sue. Just why it was not adjudged that a con- 
tract might be implied, from the use, and that this 
would allow the lessor to sue in assumpsit, is not 
plain, without a careful examination of the dis- 
tinctions which existed at the common law, and 
the forms of action which prevailed under that 
system. To the modern lawyer, except as the 
profession is bound by precedent, which is ua- 
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doubtedly a salutary principle in many ways, as it 
tends to the stability of the law, the reasons as- 
signed in the cases which hold that there must be 
a privity of estate to maintain the action are a lit- 


tle unsatisfactory. In this case, however, we are 
not compelled to insist on its modification; but we 
have indulged in the reflection in order to bring 
out more prominently the idea that in truth it is 
the use which gives the lessor the right to sue, 
and not the privity in estate. The privity is only 
requisite because the parties did not contract, and 
formerly assumpsit could not be brought unless 
the parties sustained this relation. As we look at 
the pleading, it is based on facts which avoid the 
necessity to apply the rule in all its strictness. It 
will be remembered that this was not a naked 
transfer by a deed poll, without promises and as- 
sumptions, but was like the grant of an estate 
from A to B, executed only by the grantor, but 
containing an agreement to pay an incumbrance. 
It resembles many cases where the grant has been 
of an estate subject to an incumbrance, where the 
grantee agreed to pay, because, as has already 
been recited, the transfer from Timerman to Lunt 
was on the express consideration and the substan- 
tial agreement by Lunt to perform the conditions 
and covenants contained in the lease, and to pay 
the rent reserved for the term. In this case, asin 
the former, the law would annex to the acceptance 
of the estate the performance of the promise con- 
tained in the condition. We regard this circum- 
stance as the controlling one in the present in- 
quiry, and the present decision will turn entirely 
on our conclusions about it. 

“The real inquiry is whether the agreement to 
pay, expressed in the assignment, fixes, enlarges, 
or modifies Lunt’s liability. Of this there would 
seem to be little doubt. We are free to admit that 
strong courts and able judges have apparently ex- 
pressed the law otherwise, and some of the very 
cases which will be cited in support of this opin- 
ion have been criticised, distinguished, and pos- 
sibly practically overruled, in the very jurisdic- 
tions where they were originally announced. But 
they have been cited, relied on, and followed by 
the supreme court of this State, and are thereby 
rendered authoritative and binding onus. The 
true basis on which Lunt’s liability can be main- 
tained is the principle, so often announced in 
modern cases, that where one makes a promise to 
pay another the debt which he owes an action 
will lie by him for whose benefit the promise is 
made. It is only a question as to the application 
ofthe rule. The appellee strenuously insists, and 
supports his contention by strong cases, that the 
conveyance of anestate by the assignee, which 
destroys the privity which has so many times 
been held indispensable to the maintenance of an 
action at law by the lessor against the transferee 
ofthe term, prevents the application of the doc- 
tine. In this jurisdiction there seems to be no 
such limitation or exception. In fact, a recent 
tase in the supreme court, to which counsel made 
no reference, clearly negatives this idea. In 











principle it is like the case at bar, though it 
only concerns the grant of an estate subject 
to a mortgage, which the grantee assumed and 
agreed to pay. The very lucid and able opinion 
of Mr. Justice Goddard in the Starbird case, 48 
Pac. Rep. 652, presents a complete answer to the 
appellee’s contention. As the learned justice so 
felicitously puts it: ‘There is a diversity of opin- 
ion among the couns of last resort in this country, 
growing out of the particular view that each 
tribunal has taken as to the ground of the liability 
of the grantee who assumes the payment of a 
mortgage upon the property conveyed to bim,— 
some holding that his liability depends on the 
equitable doctrine of subrogation, and that the 
obligation he assumes can be enforced only in an 
equitable proceeding, while others hold that it 
arises out of contract, and constitutes a legal lia- 
bility, enforceable in an actionat law. The latter 
is not only the better and more generally accepted 
view, but is the one that prevails in this jurisdic- 
tion.” The court makes a direct application of 
the principle under discussion to the case which 
is under consideration, and rests the liability of 
the grantee in a deed poll to pay an incumbrance 
on the promise expressed in the deed. Surely, if 
the grantee may be sued at law by the mortgagee 
on the promise expressed, when it was made only 
to the grantor, there can be no objection, on 
principle, to a suit by the lessor against the as- 

signee, even after transfer, and in the absence of 
the privity which might be essential where there 

was no express promise. It has been so decided, 

and there are many cases which, to our minds, 

uphold this application of the doctrine. Lehow 

v. Simonton, 3 Colo. 346; Green v. Morrison, 5 

Colo. 18; Starbird v. Cranston (Colo. Sup.), 48 

Pac. Rep. 652; Mulvany v. Gross, 1 Colo. App. 

112, 27 Pac. Rep. 878; Wood, Landl. & Ten. § 337; 

Wilts. Mortg. Forec. ch. 11; Brewer v. Dyer, 7 

Cush. 337; Carnegie v. Morrison, 2 Metc. (Mass.) 

381; Mellen v. Whipple, 1 Gray, 317; Arnold v. 

Lyman, 17 Mass. 400; Hall v. Marston, Jd. 574; 

Center v. McQuesten, 18 Kan. 476; Johnson v. 

Knapp, 36 Iowa, 616; Taylor v. De Bus, 31 Ohio 

St. 468; Frank v. Maguire, 42 Pa. St.77; Lawrence 

v. Fox, 20 N. Y. 268; Port v. Jackson, 17 Johns. 
239.”° 





GAME LAWS — CONTRACT FOR STORAGE DuR- 
ING CLOSED SEASON — VALIbDITY.—In Haggerty 
vy. St. Louis Ice Manuf. & Storage Co., 44 5. W. 
Rep. 1114, decided by the Supreme Court of Mis- 
souri, it appeared that plaintiffs employed defend- 
ant to store game during the ‘closed season,”’ 
which they had on hand at the commencement of 
such ‘‘closed season,’’ intending to withdraw it 
when the ‘‘open season”’ returned. It was held, that 
defendant's contract to preserve the same, and to 
restore it, was void, and plaintiff could not recover 
for its breach, under Rey. St. 1889, §§ 3901, 3902, 
probibiting the killing of such game at certain 
times of the year, and making it a misdemeanor 
for any person to have in his possession any of the 
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game specified during the closed season. 
following is from the opinion of Sherwood, J.: 
“Section 3901, Rev. St. 1889, prohibits the killing 
of certain game at certain times of the year. 
Section 3902, Rev. St. 1889, makes it a misde- 
meanor for any person to ‘purchase, have in his 
possession or sell any of the game birds or ani- 
mals specified in the next preceding section, or 
any fresh pieces or parts of said animals, during 
the season when the catching and killing of same 
is prohibited, or shall purchase, have in posses- 
sion or sellany of the game birds or animals 
caught or killed contrary to the provisions of said 
sections.’ As shown by the very interesting and 
exhaustive opinion of Mr. Justice White in Geer 
v. Connecticut, 161 U. S. 519, 16 Sup. Ct. Rep. 
600: ‘From the earliest traditions, the right to 
reduce animals fere nature to possession has been 
subject to the control of the lawgiving power.’ 
The exercise of this power has been definitely 
traced back, even as faras the time of Solon, who 
forbade the Athenians to kill game; and in France, 
as early as the Salic law, the right to reduce a part 
of the common property in game into possession, 
and consequent ownership, was regulated by law. 
Such regulations prevailed in every country in 
continental Europe and in England. Treating 
of this subject, Blackstone says: ‘There still re- 
mains another species of prerogative property, 
founded upon a very different principle from any 
that have been mentioned before,—the property 
of such animals, fere nature, as are known by the 
denomination of **game,’’ with the right of pursu- 
ing, taking, and destroying them; which is vested 
in the king alone, and from him derived to such of 
his subjects as have received the grants of a chase, 
a park, a free warren, or free fishery. * * * In 
the first place, then, we have already shown, and 
indeed it cannot be denied, that by the law of na- 
ture every man, from the prince to the peasant, 
has an equal right of pursuing and taking to his 
own use all such creatures as are fere nature, and 
therefore the property of nobody, but liable to be 
seized by the first occupant, and so held by the 
imperial law, even so late as Justinian’s time. 
* * * But it follows, from the very end and 
constitution of society. that this natural right, as 
well as many others belonging to a man as an in- 
dividual, may be restrained by positive laws 
enacted for reasons of State or for the supposed 
benefit of the community.’ 2 Bl. Comm. 410. 
This prerogative of the king, as an attribute of 
government, recognized and enforced by the com- 
mon law of England by appropriate, and often- 
times by severe, penalties and forfeitures, was 
vested in the colonial governments of this coun- 
try, and when these governments threw off the 
yoke ofthe mother country that right of sov- 
ereignty passed to and was vested in the respect- 
ive States. This sovereign attribute and power, 


as existent in the States of this Union, has often 
been exercised by them by passage of laws in the 
most of these States for the protection and preser- 
vation of game, and it seems never to have been 





called in question. Numerous adjudications gy. 
test this fact. In such cases the common owne. 
ship of game, which otherwise would remain jy 
the body of the people, is lodged in the State, y 
be exercised. like all other governmental powen 
in the State in its sovereign capacity, in trust fo 
the benefit of the people, and subject, of cours, 
to such regulations and restrictions as the soy. 
ereign power may see fit to impose. Such regu. 
lations appropriately fall within the domain of th 
police power of the State. In Ex parte Maier, 1} 
Cal. 476, 37 Pac. Rep. 402, itis said: ‘The wild 
game within a State belongs to the people in their 
collective sovereign capacity. It is not the sub. 
ject of private ownership, except in so far as the 
people may elect to make it so; and they may, if 
they see fit, absolutely prohibit the taking ofit, 
or traffic or commerce in it, if it is deemed neces- 
sary for the protection or preservation of the pub- 
lic good.’ Expressing the same view, it is said 
by the Supreme Court of Minnesota: ‘We takeit 
to be the correct doctrine in this country that the 
ownership of wild animals, so far as they are 
capable of ownership, is in the State, not as a pro- 
prietor, but in its sovereign capacity, as the rep- 
resentative and for the benefit of all its people in 
common.’ State v. Rodman, 58 Minn. 393, 59N. 
W. Rep. 1098. In Magner vy. People, 97 III. 3%, 
in passing upon the subject now under considera- 
tion, itis said: ‘Stated in other language, to hunt 
and kill game is a boon or privilege, granted 
either expressly or impliedly by the sovereign 
authority,—not aright inherent in each individ- 
ual,—and consequently nothing is taken away 
from the individual when he is denied the priy- 
ilege, at stated seasons, of hunting and killing 
game. It is, perhaps, accurate to say that the 
ownership of the sovereign authority is in trast 
for all the people of the State, and hence, by im- 
plication, it is the duty of the legislature to enact 
such laws as will best preserve the subject of the 
trust, and secure its beneficial use in the future to 
the people of the State. But, in any view, the 
question of individual enjoyment is one of public 
policy, and not of private right.’ This right of 
the States to provide and enforce regulations re- 
specting the protection and preservation of game 
has received frequent recognition at the hands of 
the Supreme Court of the United States. ‘Thus, 
in McCready v. Virginia, 94 U. 8. 395, the power 
of the State of Virginia to prohibjt citizens of 
other States from planting oysters within the tide 
waters of that State was upheld by this court. In 
Manchester v. Massachusetts, 139 U. S. 240, Il 
Sup. Ct. Rep. 559, the authority of the State of 
Massuchusetts to control and regulate the cateb- 
ing of fish within the bays of that State was «ls 
maintained. See, also, Geer v. Connecticut, supra, 
and State v. Farrell, 23 Mo. App. 176, and cases 
cited; State v. Lewis (Ind. Sup.), 33 N. E. Rep. 
1024. A statute of New York prohibited the kill- 
ing or having in possession game birds of the kinds 
specified, after the Ist of March (Laws 1871, PP: 
1371, 1677, ch. 721, §§ 7, 8, 33), and touching ths 
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statute the court of appeals of that State observed : 
‘Jt is admitted in this case that the defendant had 
possession of game after the 1st of March, and the 
fact alleged, that it was either killed within the 
lawful period or brought from another State where 
the killing was lawful, constitutes no defense. The 
penalty is denounced against the selling or pos- 
session after that time, irrespective of the time or 
place of killing. The additional fact alleged. that 
the defendant had invented a process of keeping 
game from one lawful period to another, is not 
provided for in the act, and is immaterial.’ And 
the validity of the statute was upheld. Phelps v. 
Racey, 60 N. Y. 10. That case is directly in point, 
and fully sustains the action of the trial court in 
adjudging the petition insufficient. Plaintiffs in 
their petition, when speaking of their purpose in 
preserving such game, say, in substance, that they 
intended that said game should be stored with de- 
fendant corporation during the ‘closed season,’ 
and withdrawn upon return of the ‘open season.’ 
The offense prohibited by section 3902 is a misde- 
meanor, and in such case the intention of the mis- 
demeanant cuts no figure in the case, since in that 
class of crimes intention constitutes no element of 
the offense. Itis the act done, and that alone, 
which violates the law, and the motive which 
prompts the violation is altogether dehors the 
crime committed. ‘This point is illustrated by 
various adjudications respecting the sale of liquors 
to minors and the marriage of minors, supposing 
the parties in each case to be of age, etc. 1 Whart. 
Cr. Law (9th Ed.), pp. 35, 113, 115, §§ 23a, 88, and 
cases cited; Howell v. Stewart, 54 Mo. loc. cit. 404. 
In this case the statute makes no exceptions to the 
rigid rule which it prescribes. The acts therein 
mentioned are unconditionally and absolutely for- 
bidden, and this is so because the legislature 
doubtless thought that the best way of accom- 
plishing the result they desired and the only 
means of attaining it. ‘They therefore resorted to 
arbitrary prohibition. Had scienter been required 
by the statute, its very object would have been 
defeated, us scienter would be in the majority of 
instances impossible of proof. 1 Whart. Cr. Law 
(8th Ed.), p. 117, § 88. It was to prevent the 
easy evasions of the statute that the law was passed 
in its pre-ent shape; and on this ground it is an- 
alogous to statutes prohibiting the manufacture or 
sale of oleomargarine. State v. Bockstruck, 136 
Mo. 335, 38 S. W. Rep. 317, and it is the only 
ground upon which such enactments can be up- 
held. The end being granted, to-wit, the power 
of the legislature to enact a law for the protection 
and preservation of game, the means to effectuate 
that end. to-wit, the authority to prevent the law 
thus passed from being evaded, by prohibiting and 
making penal the possession of game after a cer- 

tain period, follows as an indubitable corollary. 

Ex parte Marmaduke, 91 Mo. loc. cit. 262,48. W. 

Rep. 91, and cases cited. Recurring to the peti- 

tion, it shows on its face that plaintiffs contracted 

with defendant corporation for the commission of 

4misdemeanor. It is true the offense is but malum 








prohibitum, but the consequences are the same as 
if the act were malum in se, since in principle there 
is nothing which should cause the result to differ 


in the former case from the latter. The law will 
not stultify itself by promoting on the one hand 
what it prohibited on the other, and will for 
this reason leave the parties to this suit where it 
finds them, unsanctioned by its favor, and unaided 
by its process. Kitchen v. Greenabaum, 61 Mo. 
110. Therefore the doctrine announced in Sprague 
v. Rooney, 104 Mo. 360, 16S. W. Rep. 505, over- 
ruling the former decision in same case in which 
was a dissent, applies here, and hence judgment 
affirmed.”’ 





CRIMINAL LAW—INDETERMINATE PUNISHMENT 
—CONSTITUTIONAL LAw.—The Supreme Court 
of Indiana, in the case of Miller v. State, 49 N. E. 
Rep. 894, considered the validity of the statute of 
that State, passed in 1897, known as the Indeter- 
minate Sentence Law. It was held that a sentence 
for not?less than 1 year, the minimum punish- 
ment, nor more than 14 years, the maximum 
punishment, for burglary, under the act, provid- 
ing that where the jury find defendant guilty ofa 
felony, and between the ages of 16 and 30, the 
court shall sentence such defendant to a reforma- 
tory for not less than the minimum nor more 
than the maximum time prescribed by statute, to 
be terminated by the board of managers of said 
reformatory according to its rules, does not inflict 
cruel and unusual punishment, within Const. art. 
1, § 16; that a provision of the act, requiring a 
sentence to a reformatory for not less than the 
minimum nor more than the maximum time pre- 
scribed by statute, as punishment for the crime, 
to be terminated by the board of managers of 
said reformatory according to its rules, does not 
violate section 16 of the bill of rights, requiring 
the punishment to be proportioned to the 
nature of the offense; that a provision of the 
aet, requiring the jury, in cases of felony where 
defendant is between 16 and 30 years, to simply 
find his age and the crime of which he is guilty, 
and placing the power of fixing the amount of 
punishment, within limits prescribed by the 
court, in the hands of the board of managers of 
the reformatory to which he is sentenced, does not 
deprive the accused of a trial by jury, as provided 
by Bill of Rights, § 13; and that a sentence of 
imprisonment which does not include disfran- 
chisement, which must be fixed by the court, 
is not error of which defendant can complain. 
The statute provides that certain prisoners con- 
victed of felony must be sentenced to a reforma- 
tory for not more than the maximum sentence 
fixed by,.statute, the period of confinement to be 
determined by the board of managers according 
to the rules of said reformatory. Section 11 pro- 
vides that the board may establish rules under 
which the convicts may go outside on parole to 
remain in legal custody of the board, and subject 
to be taken back. Section .12 provides for the 
keeping of a complete record by the board of the 
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prisoner’s life, both in and out of the reformatory. 
Section 13 provides that after a prisoner has been 
one year on parole, and has given evidence that 
his final release is not incompatible with the 
welfare of society, the general superintendent 
shall make a certificate to that effect, and, after 
notice to all the managers, the board shall con- 
sider the case, and, when it shall find that said 
prisoner has done so, he will be entitled 
to his final discharge. It was held in this 
case that the act is not unconstitutional, as 
devesting the judicial department of its 
powers, as provided for by Const. art. 7, § 1, 
or as allowing persons charged with executive 
duties to exercise judicial functions, within Const. 
cart. 3, § 1, since the power conferred on the board 
-of managers is purely administrative. 








WUSURY IN BONUS OR COMMISSION. 


Loan companies, money brokers and others 
have frequently attempted, sometimes suc- 
cessfully, to obtain more than lawful profit 
upon money by charging fictitious commis- 
sions or exacting exorbitant boni for the ben- 
efit of the lenders. Itis established among 
the usury laws that the contract is usurious 
if the lender of money receives a bonus in ad- 
dition to legal interest, or if he knowingly al- 
lows his agent to receive excessive bonus or 
commission; or ratifies the act of his agent 
who has received such bonus or commission ; 
or where he has conferred upon his agent gen- 
eral autLority to conduct and supervise the 
business of lending. Butif the agent represents 
the borrower and not the lender, their relations 
are purely contractual, and there is no law 
forbidding a borrower paying his own agent 
whatever he pleases. So where a bonus or 
commission is exacted by a third party with- 
out the knowledge of the lender, the latter is 
in no manner responsible therefor. At the 
outset it may besaid, that where the bonus or 
commission, taken with the interest charged, 
does not exceed the highest rate of interest 
allowed by law, the contract is not usurious.! 
Two American cases? collide with this state- 
ment, but it is here submitted to the profes- 
sion that they are in error and that these 
courts ran off on an ethical tangent. 


1 Dey v. Dunham, 2 Johns. (N. Y.) Ch. 182; Mills 
v. Johnson, 23 Tex. 308; Brestle v. Mehaftie, 19 Pa. 
St. 117; Brown y. Scottish American Mtg. Co., 110 III. 
235. 

2 Musgrove v. Gibbs, 1 Dal. 216; Kirkpatrick v. 
Houston, 4 W. & Ser. 115. 








Lender Accepting Bonus.—As above inp. 
timated it is usury for a lender of money to 
accept from the borrower profits in excess of 
the Jawful rate of interest ; and such usurious 
profits may consist of money, property, or 
other advantage gained by the lender.® Thus, 
in the case of Harrison v. Stiles,‘ it is held, 
that a secret agreement between a lender of 
money and the agent of a person desiring to 
borrow, that the lender is to receive one-half 
of the commission paid by the borrower to his 
agent, is usurious and void ; and the borrower 
may refuse to accept the money without be- 
coming liable to his agent for services in pro- 
curing the loan. So, a loan of money at the 
highest rate of interest allowed by the statute, 
induced by the borrower’s promise that he 
would give to the lender valuable personal 
property, is usurious.° But where the bor- 
rower allows the agent to deduct a commis- 
sion, which the agent delivers to the lender, 
who receives it upon the supposition that the 
agent represented the borrower, and as such, 
was entitled to a commission of which he vol- 
untarily gave the lender the benefit, it was 
held that no usurious intention having been 
proved, the transaction was not usurious.® 

Lender Knowingly Permitting His Agentto 
Exact Illegal Profit.—In accord with the gen- 
eral law of agency, the lender who either au- 
thorizes or knowingly permits his agent to 
commit usury is chargeable therewith. There 
is no difference, in such cases, between the 
act of the principal or the lender, and that of 
the agent, as far as the effect upon the con- 
tract is concerned.’ Thus in the case of Meers 


3 Pfenning v. Scholer, 43 N. J. Eq. 15; Phelps v. 
Montgomery, 60 Minn. 803, 62 N. W. Rep. 262; 
McBroom vy. Scottish Mtg. & Land Im. Co., 153 U. 8. 
818, 14 Sup. Ct. Rep. 852; Anderson v. Smith, 103 Mich 
448, 65 N. W. Rep. 615; Halderman v. Massachusetts 
Mut. Life Ins. Co., 120 Ill. 390, 11 N. E. Rep. 526; 
Hawkins v. National Life Ins. Co., 57 Vt. 591; Savings 
Bank vy. Wilcox, 24 Conn. 147; Williams v. Fitzhugh, 
44 Barb. (N. Y.) 821; Blymyer v. Colvin, 127 Pa. St. 
44, 17 Atl. Rep. 865, 24 W. N. C. 315; Hyde v. Findley, 
26 Miss. 468. 

4 95 Ga. 264, 22 S. E. Rep. 536. 

5 Hendrickson vy. Godsey, 54 Ark. 155, 15 S. W. Rep. 
193. 

6 Grieser v. Hall, 56 Minn. 155, 57 N. W. Rep. 462. 
See Wyefh v. Braniff, 84 N. Y. 627. 

7 Thompson v. Ingram, 51 Ark. 546,11 S. W. Rep. 
881; Pearson v. Bailey, 23 Ala. 587; Sanders v. Wede- 
king, 47 Neb. 71, 66 N. W. Rep. 18; Bliven v. Lydecker, 
130 N. Y. 102, 28 N. E. Rep. 625; Fowler v. Equitable 
Trust Co., 141 U. 8. 384, 12Sup. Ct. Rep. 1, Jd. 141 U. 
S. 408, 12 Sup. Ct. Rep. 7. See 41 Cent. L. J. 156, 17 
Cent. L. J. 102. 
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y. Stevens,® where a father having money to 
Joan referred an applicant therefor to his son 
who negotiated the loan and charged four per 
cent. of the principal as a commission; and 
who afterwards twice renewed the loan for 
$100 each time paid to him by the borrower, 
it was held that the transaction was usurious. 
So in South Carolina, in the case of Brown v. 
Brown,’ it was held that where a resident of 
the State agreed to pay a local attorney $1,500 
to procure for him a loan of $75,000, which 
was done, and the foreign lender knew of the 
agreement, although not shown to have re- 
ceived any part of it, the transaction was 
tainted with usury. This case is open to 
criticism for the reasons contained in the fol- 
lowing statements as to evidence. There 
must be proof that the party committing the 
usury is the agent of the lender,’ and the 
lender’s knowledge and consent of the illegal 
act must also be proved." This knowledge 
may be shown by direct testimony or indi- 
rectly by evidence of circumstances.” 

Lender’s Ratification.—Al\though the lender 
may be ignorant of the usurious contract 
of his agent at or before the time of its exe- 
cution, if he subsequently learns of it and 
confirms it he must take the same conse- 
quences as if he had made the contract him- 
self. But where an agent without the au- 
thority or knowledge of his principal exacted 
more than lawful interest from the borrower, 
the loan is not usurious ; and the fact that the 
principal received the excess without know- 
ing that it was paid as a usurious considera- 
tion for the loan, does not establish a ratifica- 
tion of the agent’s conduct." 

General Authority in Agent.—lf the money 
lender confers upon his agent the general au- 
thority to manage and control the lending 
business, he is presumed, in law, to know the 

* 106 Ill. 54%, following Payne v. Newcomb, 100 III. 
611, 39 Am. Rep. 69. 

“88S. Car. 173, 17 S. E. Rep. 452. But see Coudert 
¥. Flagg, 31 N. J. Eq. 394. 
” Marshalltown Bank v. Bonawitz, 47 Iowa, 322; 


Mesck v. American, etc. Co.,79 Ga. 23, 7S. E. Rep. 
~ Equitable Mortgage Co. v. Craft, 58 Fed. Rep. 
13, 


1 Baldwin v. Doying, 114 N. Y. 452,21 N. E. Rep. 
1007; McAleese v. Goodwin, 69 Fed. Rep. 759. 

® Thompson v. Ingram, 51 Ark. 546,11 S. W. Rep 
$1; Hyatt v. Clark, 118 N. Y. 563; New England Mtg 
security Co. v. Hendrickson, 13 Neb. 574. 

8 Bliven v. Lydecker, 130 N. Y. 102,28 N. E. Rep 
8%; Horkan vy. Nesbitt, 58 Minn. 487, 60 N. W. Rep 
12; McLean vy. Camak, 97 Ga. 804, 25 5. E. Rep. 495. 
Phillips vy. Mackellar, 92 N. Y. 34. 





course of the employment, and will be charge- 
able with all the acts of his agent pertaining 
to the business.“ Thus, in Texas Loan 
Agency v. Hunter," the courtsaid: ‘‘Where 
a lender authorizes his agent to make loans 
for him under a general agreement that he 
must look to the borrower for his compen- 
sation, and such agent effects a loan, and 
charges the borrower a commission, this will 
make the contract usurious, whether the 
lender knew of the charge or not (Fowler v. 
Trust Co., 141 U. S. 585, 12 Sup. Ct. Rep. 
1); for this exaction is by the authority of 
the lender—the principal. Mortgage Co. v. 
Whaley, 63 Fed. Rep. 746; Dayton v. Dear- 
holt (Wis.), 55 N. W. Rep. 147.’’ This is 
clearly a just rule, and one which can seldom 
work hardships upon any of the parties, pro- 
vided each perform their reasonable duties. 
The principal has the better opportunity for 
investigating and knowing the character of 
his agent; he may exact a bond or other se- 
curity for his protection against the conse- 
quences of possible illegal acts by his agent, 
or he may, with due prudence, restrict the 
authority vested in his agent, and so provide 
that the public would ordinarily receive notice 
of the limitation. ‘‘These circumstances 
fully warrant an application of the legal 
maxim, that in vesting another with a lawful 
authority, a man may limit as strictly as he 
pleases ; and if the party authorized do trans- 
gress his authority, though it be but in cir- 
cumstances expressed, it shall be void in the 
whole act. But where a man is author and 
mover to another to commit an unlawful act, 
then he shall not excuse himself by circum- 
stances not pursued.’’” 

Agent of Borrower.—The prospective bor- 
rower may employ an agent to represent him 
in obtaining a loan, and contract to pay for 
the services any price which may be mutually 
agreed upon. In such cases, if the lender is 
to receive no illegal advantage, and the bor- 
rower’s contract be executed in good faith, 
there is no usury in it.’* Thus, in Philo v. 


15 Anderson v. Vallery, 39 Neb. 626,58 N. W. Rep. 
191; Kemmit v. Adamson, 44 Minn. 121,46 N. W. Rep. 
327; Sherwood v. Roundtree, 32 Fed. Rep. 113; Mat- 
zenbaugh v. Troup, 36 Ill. App. 261. 

16 (Tex. Civ. App.) 35S. W. Rep. 399. 

17 Wilkes v. Coffield, 3 Hawks (N. Car.), 28. See 
Bell v. Day, 32 N. Y. 165. 

18 Culver v. Pullman, 59 Hun, 615,12 N. Y. S. Rep. 
663; Fisher v. Porter, 23 Fed. Rep. 162; George v. 
New England Mtg. Sec. Co., 109 Ala. 548, 20 South. 
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Butterfield,’? where the facts in brief were 
that the agent of the borrower, without the 
knowledge of the lender, received from the 
borrower a commission amounting to enough 
to render the whole cost of the loan more than 
the lawful rate of interest, the court said: 
*‘T think that in such a case, as between the 
borrower and his agent, there is a substantive, 
independent contract, entirely different from 
any unlawful contract for money ; and to con- 
nect such contract with that of the loan, 
would be to connect distinct and independent 
transactions with each other, and thereby 
make two contracts, each one of which may 
be fair and legal in itself, into one which is 
prohibited by law. It is not the purpose of 
the law to inflict a loss or punishment upon 
an innocent person who has not, by himself 
or his agent, participated in any transaction 
prohibited by law, nor by any employment on 
his part, afforded the means of infringing the 
law.’’ It seems, also, that the fact that the 
lender had actual knowledge that the bor- 
rower’s agent was to receive a particular sum 
as compensation for his services, does not 
affect the contract, where the lender receives 
no benefit from the sum so paid to the agent.” 
The weight of reason favors this rule, but the 
American decisions do not agree upon it, 
many opposing it.”1 It is sometimes difficult 
to determine whom the oleaginous entrepreneur 
really represents, the borrower probably think- 
ing that he represents the lender, and vice 
versa. Such cases should ordinarily go to the 
jury on the proof.” 

Lender as Agent of Borrower.—Common 
reason, upon this subject, during modern 
years, has prevailed in the courts to the extent 
that there are now decisions holding that the 
borrower may employ the lender to perform 
certain valuable services ia connection with 
the loan, and pay for those services. The 


Rep. 331; May v. Flint, 54 Ark. 573, 16 S. W. Rep. 575; 
Halderman v. Massachusetts Mut. Life Ins. Co., 120 
Ill. 390, 11 N. E. Rep. 526; Weems v. Jones, 79 Ga. 
218, 13 S. E. Rep. 89; Weems v. American Mtg. Co., 
86 Ga. 760, 138 S. E. Rep. 89; Telford v. Garrels, 182 Ill. 
550, 24 N. E. Rep. 573. 

19 3 Neb. 256. 

20 Landis v. Saxton, 89 Mo. 375,1 S. W. Rep. 359; 
‘Outtillie v. Waechter, 33 Wis. 255; Smith v. Wolf, 55 
Iowa, 555; Atchison v. Chase, 28 Minn. 211. 

21 Payne v. Newcomb, 100 Ill. 613, 39 Am. Rep. 69; 
Nichols v. Osborn, 41 N. J. Eq. 92,3 Atl. Rep. 155; 
Bingham v. Myers, 51 Iowa, 397, 1 N. W. Rep. 613. 

22 Hutchinson v. Hosmer, 2 Conn. 341; Stein y. 
Swensen, 46 Minn. 360, 49 N. W. Rep. 55. 





theory, probably, is that ordinarily the lender 
owes the borrower no obligation other than 
to let him have the money at lawful interest 
when he has agreed todoso. Now, if the 
lender does additional valuable services, he 
should be compensated therefor as if he were 
athird person. Thus, there may be abstracts 
of title to be compiled and examined, travel- 
ing necessary, or funds to be transported.” 
In Kiblholz v. Wolf,” it was held that where 
the lender, at the request of the borrower, 
pays out of the money loaned, commissions 
and other expenses of third persons, as agents 
of the borrower in obtaining the loan, the 
transaction will not be thereby rendered 
usurious, unless such payments went to the 
direct benefit of the lender. 
St. Louis, Mo. JAMES AVERY Wess. 


23 See Dowell v. Vannoy, 3 Dev. (N. Car.) L. 48. 
24 100 Ill. 362. 





CAN A MARRIED WOMAN RELEASE HER 
RIGHT TO DOWER IN LAND IN MISSOURI 
BY A SEPARATE CONVEYANCE? 

The consideration of this question involves the 
construction of sections 2396 and 6864 of the Re- 
vised Statutes of Missouri, 1889. Section 2396 is 
is follows: ‘‘A husband and wife may convey the 
real estate of the wife, and the wife may relinquish 
her dower in the real estate of her husband, by 
their joint deed acknowledged and certified as 
herein provided.’’ Section 6864 is as follows: “A 
married woman shall be deemed a feme sole so far 
as to enable her to transact and carry on business 
on her own account, to contract and be contracted 
with, to sue and be sued, and to enforce and have 
enforced against her property such judgments as 
may be rendered for or against her, and may sue 
and be sued at law or in equity, with or without 
her husband being joined as a party.’’ Section 
2396 has, in substance, been the law of the State 
for more than seventy-five years. while section 
6864 was enacted for the first time in 1889. Prior 
to that time it is beyond controversy that the law 
did not allow a married woman to relinquish her 
dower by separate deed. This point has been de- 
cided over and over again by the courts of this 
State, but this question has not arisen in any casé 
involving the construction of section 6864. The 
case of Saunders y. Blythe.) was decided in 189 
and the doctrine that a wife's separate deed is in- 
effectual to relinquish her dower is recognized, 
but that was a case in which the conveyance was 
made in 1886, so that the decision throws no light 
upon the question under discussion. It is unnet- 
essary to refer to the Missouri cases on this sub- 
ject further than to say that all those cases hold- 


1112 Mo. 1. 
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ing that the separate conveyance is inoperative 
are announcements of the law as it existed prior 
to the enactment of section 6864. At the common 
law the rents and profits of the wife’s realty be- 
longed absolutely to the husband during his life,? 
and the wife’s deed was void.’ She had absolutely 
no power to convey her own property or relin- 
quish her right to dower by her private ccnvey- 
ance. This rule was based on the theory of abso- 
lute unity in the marital relation; that the exist- 
ence of the wife was merged in that of the hus- 
band; and this theory was expressed by the term 
“feme covert,’’ so that the use of this term involves 
the common law idea of the suspended existence 
of the wife.* The legislature of Missouri, in com- 
mon with that of various other States, recognized 
the hardship and inconvenience of the common 
law system for the relinquishment of dower and, 
in order to facilitate the transfer of property, pro- 
vided that the wife might relinquish her dower 
by joining in the deed with her husband; but it 
did not go as far as to abolish the disability of 
coverture. It has been held with practical uni- 
formity by the various States that this enlarge- 
ment of a feme covert’s power of relinquishment 
must be strictly construed and that she must actu- 
ally join with the husband in making the convey- 
ance. But this statute did not exclude any other 
recognized method of relinquishing dower. It is 
not exclusive or mandatory by its terms. but per- 
missive. **May” is the word used and it has never 
been held that the maxim expressio unius est ex- 
clusio alterius is here applicable. On the contrary 
other methods of relinquishment have been ex- 
pressly recognized, such as jointure, post-nuptial 
agreement for separation, and eminent domain 
proceedings.’ So that prior to 1889, in so far as 
the relinqguishment of dower was concerned, a 
married woman was still a feme covert, and her 
dower could only be relinquished by the common 
law methods or by this single statutory enlarge - 
ment of those methods. But in 1889, section 6864 
was enacted giving to married women the right to 
sue and be sued, to contract and be contracted 
with, and to bind themselves and their property 
by their contracts. This was exactly what was 
prohibited by the rules of the common law; so 
that the enactment of this section was the removal 
of the disabilities of coverture. Now it is clear 
that the reason why a feme covert at the common 
law could not convey her realty was because of 
these very disabilities. A single woman and a 
widow could convey realty or make any other 
contracts. But a married woman could not be- 
cause of the disabilities of coverture; her existence 
Was nerged into that of her husband. It follows 


* Ewing v. Smith, 3 Des. 417; Jaques v. M. E- 
Church, 17 Johns. 549; Schouler’s Dom. Rel. sec. 54. 

8 2 Black. Com. 293. 

‘1 Black. Com. 442; Schouler’s Dom. Rel. sec. 5. 

5 Garbut v. Bowling, 81 Mo. 214; Venable v. Wabash 
R. R. Co., 112 Mo. 103; Choteat v. Mo. Pac. R. R. Co., 
122 Mo. 375. 

6 Schouler’s Dom. Rel. 58. 








then as an irresistible conclusion that when the 
disabilities of coverture are removed by statute 
that a wife is no longer a feme covert in the tech- 
nical] sense; that her existence is no longer merged 
into that of her husband; and that, being a sepa- 
rate person, a feme sole, she has all the rights of a 
Jeme sole, and this includes the right to convey 
her property. 

It follows from this that a married woman may 
relinquish her dower by a separate deed, provided, 
the inchoate right to dower is a right of property 
susceptible of assignment. From the authorities, 
is a difficult matter to form an intelligent concep- 
tion of the nature of the inchoate right to dower. 
Some say it is a mere chose in action,’ some that 
itisa mere inchoate right—not even a chose in 
action,’ some that it is a mere possibility and not 
an estate,® and others that it is simply an existing 
incumbrance.” If it is a chose in action—as held 
in Missouri—it is certainly assignable and it is 
unnecessary to cite authority to show that choses 
in action are assignable. If it is a mere inchoate 
right, it is still assignable because it is certainly 
as tangible as a crop which is not yet planted, or 
a colt to be begotten in the future, or a soldier's 
hope of receiving bounty lands from the govern- 
ment at some future time—and all these things 
have been held to be assignable." If it is a mere 
possibility and not an estate, it is still assignable 
because it is a much more definite possibility than 
an heir’s expectancy and that is assignable.!? And 
if it is an existing incumbrance it can certainly be 
released. Shaw, C. J., in Fuller v. Wright," says: 
“It is true that it is no estate or interest, but only 
a possibility. Butit is a possibility which may 
give the wife an estate by the happening of a 
contingent event.’’ It is such a thing of value as 
will constitute a good consideration for a contract 
respecting it, though it is a mere possibility—an 
incumbrance. Perhaps the best explanation of 
its nature is Scribner’s: ‘‘Although, therefore, an 
inchoate right of dower cannot be denominated 
an estate in lands, nor indeed a vested interest 
therein, and notwithstanding the difficulty of de- 
fining with accuracy the precise legal qualities of 
the interest, it may nevertheless be fairly deduced 
from the authorities, that it is a substantial right 
possessing, in contemplation of law, the attributes 
of property, and to be estimated and valued as 
such.’ And if it is a substantial right possess- 
ing the attributes of property it is certainly as- 
signable. Not only does it seem clear that this 


7 Waller v. Mardus, 29 Mo. 25. 

8 Tied. on Real Prop. 115. 

9 Magee v. Young, 40 Miss. 164. 

10 2 Scrib. on Dower, p. 4. 

ll Tied. on Sales. 52; Jackson v. .Wright, 14 Johns. 
198. 

12 Tied. on Real. Prop. 800; 2 Kent. 475, 4 Kent. 261; 
Truill v. Eastman, 3 Metc. 121; Field v. Mayor, 6 N. Y. 
179. 

13 18 Pick. 405. 
14 1 Bish. Law of Mar. Women, 348. 
16 2 Scribner, Dower, 8. 
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inchoate right to dower is capable of assignment 
from an examination of the nature of the right, 
but also when we examine the methods of dealing 
with it at the common law. The most usual 
method of releasing dower was under the Fines 
and Recoveries Act. By that act married women 
were empowered to extinguish any ‘estate’ 
which they had in land, but nothing was specific- 
ally said about the relinquishment of dower. Yet 
the courts held that under this authority to extin- 
guish her estate in lands that dower could be 
extinguished.’ So that the married woman’s 
inchoate dower—so far as her powers of disposi- 
tion over it were concerned—its assignability— 
was placed in the same category with her other 
real estate. Again, this inchoate right is such a 
valuable consideration that its release will support 
a conveyance to the wife of other lands belonging 
to her husband.” It has been universally held 
that it was and is a subject of antenuptial con- 
tract. This being true, of course it is ‘a right 
which can be conveyed. I conclude, then, that 
the restrictions upon the wife’s relinquishment of 
dower were the result of the common-law theory 
of marital unity and that but for the wife’s disa- 
bilities because of coverture she could have relin- 
quished her dower by a separate conveyance; that 
section 2396, Rev. St. 1889, simply enlarged the 
common law method of relinquishment without 
affecting the marital relation itself; but that sec- 
tion 6864 abolishes the disabilities of coverture, 
making the wife a feme sole in her contractual 
relations; and that it follows as an irresistible in- 
cident of this abolition that she has the power to 
release her dower by separate conveyance. 
C. B. AMEs. 
Kansas City, Mo. 


16 2 Scribner, Dower, 284. 
17 Ib. 644. 








CRIMINAL LAW—LARCENY—WHAT CONSTI. 
TUTES— NEW TRIAL — MISCONDUCT OF 
JURY. 


PEOPLE v. MARTIN. 


Supreme Court of Michigan, March 29, 1898. 


1. Where respondent represented that she could 
purchase high-grade bicycles very cheap through a 
friend, and because of such representation prosecu- 
trix intrusted money to respondent for the purpose 
of buying prosecutrix a bicycle, title to the money did 
not pass, and hence, if the representation was false, 
and respondent obtained the money with the intent of 
converting it to her own use, she committed larceny. 

2. A new trial will not be granted on affidavit of 
counsel that the jury read an article relating to the 
case which counsel had been informed by some of the 
jurors influenced them in reaching a verdict. 


MOORE, J.: The respondent was convicted in 
the superior court of Grand Rapids of the offense 
of larceny of property belonging to Gertrude 





— 


Anderson. There are many assignments of error, 
but the important question in the case is whether 
the facts shown by the testimony constitute the 
offense of larceny. The respondent offered no 
testimony. The jury, in order to convict, must 
have believed the testimony offered by the peo- 
ple, which was to the following effect: In the 
early part of 1897 the respondent came to Grand 
Rapids as a solicitor for a life insurance company 
of which S. F. Angus was the Detroit manager, 
She made the acquaintance of Miss Earle, one of 
the examining physicfans of the life insurance 
company, and through her made the acquaintance 
of Miss Anderson, who was keeping house, with 
one servant, in Grand Rapids. She solicited Miss 
Anderson to become insured, but Miss Anderson 
did not consent. About the middle of February 
an arrangement was made that Miss Martin was to 
board with Miss Anderson, and she did so from 
then until the 15th of April, when Miss Martin 
left Grand Rapids. Miss Anderson had a bicycle. 
About the Ist of March there was talk between 
them about purchasing a bicycle, and Miss Martin 
said she was going to have a new wheel, and 
should buy it very cheap, through a friend of 
hers, and if Miss Anderson wanted one she could 
get one for her, and she thought she could sell the 
old wheel to a lady she knew in Detroit. Miss 
Anderson at this time was employed in the office 
of the United States engineer where there were a 
number of persons employed. A little later Miss 
Martin suggested to Miss Anderson she thought 
she could get wheels for her associates in the 
office, considering them also as friends, at the 
same price. Miss Anderson decided to take a 
wheel, and then told her associates what Miss 
Martin proposed. Miss Martin came to the office 
March 13th, and arranged to take the orders fora 
wheel for Miss Anderson and several of her asso- 
ciates. Miss Martin sat down at Miss Anderson’s 
desk, and wrote what she said was a letter to the 
friend through whom she was to get the wheels, 
E. J. Moran. Miss Anderson was to have a high 
grade Cleveland wheel at a cost of $38. Mr. 
Scharoth gave her an indorsed government check 
for $100 and $13 in money. Capt. Townsend gave 
her a check for $38, Mr. Wallace gave her 
$18, and Miss Martin offered to loan him $20 
to make up his $38. Miss Martin folded up what 
had been delivered to her, and folded up the let- 
ter, and put them all in an envelope, and asked 
Miss Anderson to go with her to the express office 
to buy the money order, which Miss Martin said 
she wanted to get off that night. This was be- 
tween half past 4 or5 o’clock. On the way tothe 
express office Miss Martin said she must first go to 
the office of Dr. King to get the $20 she was to let 
Mr. Wallace have. The two went to the office, 
and Miss Martin went in, and, after being gone 
for a while, returned, and reported tbat Dr. King 
was not in, and she would have to see him later. 
She then said she must go to the U. B. A. Home 
on business, and Miss Anderson walked up there 
with her. They then came down town. It was 
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nearly 6 o’clock, and, fearing the money-order 
department of the express office would be closed 
later, they went to the express office, and arranged 
that the checks which had been given Miss Mar- 
tin should be received and cashed by the express 
company, and a money order be issued to Miss 
Martin later, when she had collected the $20 of 
Dr. King. It was then so late Miss Anderson 
went home, and left Miss Martin to finish the 
business. Miss Martin returned to the express 
office, and bought an order for $50, and one for 
$43, in favor of S. F. Angus, Detroit, and one for 
$28 in favor of Mrs. F. B. Martin, Detroit, and no 
other orders on that day or on the 14th, 15th or 
16th of March were issued to Isma Martin, and 
none were issued in favor of E. J. Moran. About 
7 o’clock or after Miss Martin returned to the 
residence of Miss Anderson, and held up a piece 
of paper some distance from her, and said: 
“Here is the receipt for that money.’’ After this 
the woman talked about the wheels, which did 
not come. About a week before Easter, Miss 
Martin showed Miss Anderson a letter, which she 
said was from her friends through whom she was 
getting the wheels, saying if they would wait 
until Easter Monday the wheels would have the 
late improvements. The next Thursday after 
Miss Martin showed this letter she left the house 
saying she was going to Detroit and would return 
the following Monday. She did not return, and 
Miss Anderson did not see her again until she saw 
her in court after her arrest. Miss Anderson 
never received any wheel. She testified that she 
never consented that Miss Martin should use the 
money she gave her for any other purpose than to 
purchase for her a bicycle. 

Itis the position of the people that from the 
foregoing facts, and the necessary and reasonable 
inferences to be drawn from them, the jury were 
warranted in finding the respondent guilty of 
larceny. The position of respondent is stated in 
arequest to charge reading, as follows: ‘‘If you 
find from the evidence in the case that the money 
was delivered by Gertrude Anderson to respond- 
ent, intending at the time of the delivery to pass 
the title to the same, no matter how fraudulent 
the transaction on the part of the respondent 
turned out to be, you must acquit the respondent 
of the offense charged.’’ In support of this 
proposition counsel cited 2 Archib. Cr. Pl. 371; 1 
Whart. Cr. Law, § 88; 2 East, P. C. 668; Ross v. 
People, 5 Hill, 294; Bish. Cr. Law, § 808; Hilde- 
brand y. People, 56 N. Y. 396; People v. Mc- 
Donald, 43 N. Y. 61; Zink v. People, 77 
N. Y. 126. While it is conceded by the people 
that Miss Anderson consented to part with the 
possession of her money, they contend her consent 
Was fraudulently obtained, and that she did not 
intend to part with the title of her property to 
Miss Martin, but that it was delivered to her fora 
special purpose, and for that reason the offense is 
larceny ; citing People v. Shaw, 57 Mich. 403, 24 
N. W. Rep. 121; Stinson v. People, 43 Ill. 397; 
Welsh v. People, 17 Ill. 339; Murphy v. People, 














104 Ill. 533; Com. v. Barry, 124 Mass. 325; People 
v. Abbott, 53 Cal. 284. 

It is sometimes difficult to determine in a given 
case whether the offense is larceny or whether it 
is a case of false pretenses. We think the rule to 
be gathered from the authorities may be stated to 
be: In larceny the owner of the thing stolen has 
no intention to part with his property therein. In 
false pretenses the owner does intend to part with 
his property in the thing, but this intention is the 
result of fraudulent contrivances. If the owner 
did not part with his property in the thing, but 
simply delivered the possession, the ownership 
remaining unchanged, for the purpose of having 
the person to whom the property is delivered use 
it for a certain special and particular purpose, for 
the owner, the title would not pass, and its feloni- 
ous conversion would be larceny. A distinction 
is made between a bare charge for special use of 
the thing and a general bailment, and it is not 
larceny if the owner intends to part with the prop- 
erty and deliver the possession absolutely, al- 
though he has been induced to part with the goods 
by fraudulent means. If, by trick or artifice, the 
owner of the property is induced to part with the 
possession, to one who receives the property with 
felonious intent, the owner still meaning to retain 
the right of property, the taking will be larceny; 
but if the owner part with not only the possession, 
but right of property also, the offense of the party 
obtaining the thing will not be larceny, but that 
of obtaining the goods by false pretenses. As 
was said in Loomis v. People, 67 N. Y., at page 
329: ‘*There is, to be sure, a narrow margin be- 
tween a case of larceny and one where the prop- 
erty has been obtained by false pretenses. The 
distinction is a very nice one, but still very im- 
portant. The character of the crime depends upon 
the intention of the parties, and that intention 
determines the nature of the offense. In the 
former case, where, by fraud, conspiracy or arti- 
fice, the possession is obtained with a felonious 
design, and the title still remains in the owner, 
larceny is established; while in the latter, where 
title, as well as possession, is absolutely parted 
with, the crime is false pretenses. It will be ob- 
served that the intention of the owner to part with 
his property is the gist and essence of the offense 
of larceny, and the vital point upon which the 
crime hinges and is to be determined.”’ In this 
case the respondent made the acquaintance of the 
prosecutor, and pretended he had a check he 
wanted cashed. The prosecutor went with him to 
a saloon, where they met a confederate of re- 
spondent, and dice were thrown. The respondent 
asked the prosecutor to lend him $90, saying he 
was sure to win, and that, if he did not, he had 
the check, which he would get cashed and pay 
him back. The money was loaned, the dice were 
thrown, respondent lost, and the prosecutor in- 
sisted upon having his money back. ‘The check 
was then put up and lost, and the confederates 
went away carrying the money with them. The 
court said the respondent was properly con- 
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victed. In Stinson v. People, 43 II]. 397, itis said: 
‘*If the owner parts with the possession volunta- 
rily, but does not part with the title, expecting 
and intending the same thing shall be returned to 
him, or that it should be disposed of on his ac- 
count, or in a particular way, as directed or 
agreed upon for his benefit, then the goods may 
be feloniously converted by the bailee so as to re- 
late back and make the taking and conversion a 
larceny, if the goods were obtained with that in- 
tent.’* and the conviction of larceny was held to 
be proper. This was a case where the prosecutor 
had been induced to wager his money with one 
of the respondents, and bad delivered it to a 
third person, who was selected as a stake- 
holder, the other confederate depositing what 
was represented as a package containing a like 
amount of money, but which’ was in_ fact 
waste paper. The case of People v. Shaw, 57 
Mich. 403, 24 N. W. Rep. 121, is an instructive 
one. Shaw and Jones were confederates. Shaw 
claimed to be an agent for a tea house, and ex- 
plained the method of selling tea by means of 
cards. While he was doing this, Jones came up, 
and pretended to be a stranger, and took part in 
the transaction, which resulted in Brown letting 
Shaw have $80, which Shaw bet with Jones. The 
card was drawn, and Shaw lost, and he atonce de- 
livered the money to Jones. Justice Campbell, in 
writing the opinion, made use of the following 
language: ‘There is some rather attenuated dis- 
crimination to be found in the books between 
such cheats as induce a person to give temporary 
custody of his property to another, who keeps or 
disposes of it, and those whereby he is induced to 
part with it out and out. We do not think it 
profitable to draw overnice metaphysical distine- 
tions to save thieves from punishment. If rogues 
conspire to get away a man’s money by such 
tricks as those which were played here, it is not 
going beyond the settled rules of law to hold that 
the fraud will supply the place of trespass in the 
taking, and so make the conversion felonious;”’ 
and sustained the conviction of respondent for 
larceny. 

Applying these rules of law to this case, what is 
the result? It must be borne in mind that Miss 
Anderson was not buying of Miss Martin a bicycle 
for $38, but was intrusting to her, as her friend 
and agent, $38 to be used for a special purpose. 
She did not intend, when she gave Miss Martin 
the possession of the property, to also give her 
the title to it, so that it might be said the money 
belong to Miss Martin. She parted with the pos- 
session, so the money might be devoted to a spe- 
cific purpose, for the benefit of Miss Anderson. 
If, at the time she obtained the property, the re- 
spondent obtained it by false representations, in- 
tending at the time to convert it to her own use, 
and with the intent to deprive Miss Anderson of 
her property, she was guilty of larceny. 

Error is alleged upon the conduct of the judge 
during the trial and remarks of the prosecuting 
attorney during his argument to the jury. Error 
is also assigned upon the admission of .evidence 








and to the charge of the court. It is not necessary 
to refer to these assignments further than to say, 
we do not deem any of them well taken. 

A motion for a new trial was made based upon 
the affidavit of counsel that during the delibera- 
tions of the jury, after the case had been submitted 
to them, they obtained and read a Grand Rapids 
paper containing an article in relation to the trial 
which was prejudicial to the respondent, and that 
counsel had been informed by some of the jurors 
that the article influenced jurors in arriving at 
their verdict. This motion was overruled, and it 
is said this is error. It does not very clearly ap- 
pear how counsel knew the jurors had the paper 
mentioned. It does appear, however, that all he 
knew about what effect the reading of the paper 
had upon the verdict was what he was told by 
some of the jurors. This was hearsay, and in- 
competent. The court did not err in refusing to 
grant a new trial upon the showing made. Con- 
viction is affirmed, and case remanded for further 
proceedings therein. The other justices con- 
curred. 


Norst.—The principal case illustrates a seeming de- 
parture from the old rule applicable to the crime of 
larceny that to constitute theft the taking must be 
fraudulent and wrongful and that if the property 
lawfully comes into possession of the accused, the 
subsequent appropriation is not theft except in cases 
where the defendant used some false pretext to ac- 
quire possession. The doctrine invoked in the prin- 
cipal case is neither unreasonable nor illogical and 
has been recognized by many modern courts. It pro- 
ceeds upon the theory of a distinction between the 
title to property and the actual custody of same, that 
while the former remains with the owner the bare 
custody only may go to another for a special purpose 
while the constructive possession remains with the 
owner. As the books say the mere fact of putting 
one’s property into the charge or possession of an- 
other, does not divest the possession of the owner, the 
legal possession still remains in him. One having the 
mere custody of another’s property may commit lar- 
ceny of it. Hence, if the owner gives his property to 
another to take to the owner’s house, and such other 
person wrongfully sells it, he is guilty of larceny, al- 
though he conceived the intent and purpose to so dis- 
pose of it after he received it. The general rule that 
to constitute larceny the felouious intent must exist 
at the time of the “taking and carrying away” does 
not militate against the rule of constructive posses. 
sion by the owner, the defendant having but the bare 
custody received from the owner, and having such 
bare custody fraudulently converts the money or 
goods. 12 Am. & Eng. Ency. of Law, page 768; Hol- 
brook v. State, 107 Ala. 154, 54 Am. Rep. 65, 41 Cent. 
L. J. 888. To the same effect see Bish. Crim. Law, 
secs. 823 and 824, note; 1 Russell on Crimes, 382, 394; 
Oxford y. State, 383 Ala. 416; Washington v. State, 106 
Ala. 58. A servant employed on a farm, who has the 
care and custody of a mule belonging to his master, is 
guilty of larceny when he fraudulently converts the 
mule to his own use and sells it. Crocherson v. State, 
86 Ala. 64,11 Am. St. Rep. 18. It is larceny in a serv- 
ant to open a package intrusted to his care and take 
away any part of the goods therein and dispose of 
them to his own use. State v. Fairclough, 29 Conn. 47. 

If the goods of a master fraudulently appropriated 
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by his servant were in the actual or constructive pos 
session of the master at the time they were taken, the 
offense of the servant will be larceny. Commonwealth 
y. Berry, 99 Mass. 428. If a bailee converts property 
to hisown use, with felonious intent, he is guilty of 
larceny. See note to State v. Homes, 57 Am. Dec. 280. 
One who has the bare charge or custody of the chat- 
tels of another, and converts them to his own use, 
with felonious intent, is guilty of larceny. People v. 
Call, 1 Den. (N. Y.) 120. Where the prosecutor handed 
to the prisoner, a bartender, a fifty dollar bill, to take 
out ten cents in payment of a glass of soda, the pris- 
oner put down afew coppers on the counter, and 
when asked for the change put the prosecutor out of 
doors and kept the money, held that the prosecutor 
did not part either with the possession of or the prop- 
erty in the bill, but until the change was given back 
the delivery was incomplete and the bill remained in 
legal contemplation under his control and in his pos- 
session, and that larceny could be predicated on such 
facts. Hildebrand v. People, 57 N. Y. 394. Tempo- 
rary custody of money or other property for the own- 
er’s purposes and in his presence, is only the charge 
of an agent or servant, gives no right of control against 
the owner, and does not change its possession, and 
the conversion thereof is larceny. Commonwealth v. 
O'Malley, 97 Mass. 584; Commonwealth v. Lannan, 153 
Mass. 287, 25 Amer. St. Rep. 629. The possession of 
an agent or servant is that of the principal or master, 
and ifthe agent or servant appropriates to his own 
use goods intrusted in his care, he is guilty of larceny 
and not embezzlement, and to make such a conversion 
larceny the felonious intent need not have existed at 
the time of receiving the property into his charge. 
The mere delivery of propérty of another, for a special 
purpose, vests in the person receiving it only the tem- 
porarv charge or custody, the possession of the prop- 
erty remains in the owner, and the conversion of it is 
larceny. As in the case of the delivery of money by the 
owner to another, for the purpose of having it changed 
into other money of a different denomination. 12 
Amer. & Eng. Ency. of Law, pages 767, 768; Powell v. 
State, 34 Ark. 693; Marcus v. State, 26 Md. 101; Phelps 
y. Staple, 72 N. Y. 3384; State v. Jarvis, 63 N. Car. 556; 
State v. Shingen, 20 Wis. 74; United States v. Clew, 4 
Wash. C. C. 700; Welsh v. People, 17 Ill. 339; Elliott 
v. Commonwealth, 12 Bush (Ky.), 176. That one is 
employed as a servant to aid in ginning cotton, to re- 
ceive and weigh it, and put it the gin house, and re- 
port at night to the owner, and carry the keys, in or- 
der to fire the engine early in the morning, does not 
put the cotton in his possession or make him a bailee, 
and if he steal the cotton the offense is larceny. Wall 
vy. State, 75 Ga. 474. The fact that one is employed as 
abrakeman ona freight train does not imply such 
control or custody of the goods transported that he 
may not be convicted of larceny thereof. Manson v. 
State, 24 Ohio St. 590. See to the same effect People v. 
Belden, 37 Cal. 51; Bassett v. Shafford, 45 N. Y. 387 
Where a bank bill is delivered to a party to procure 
change and he appropriates it, it is larceny, and it is 
no defense that the owner ofthe bill owed him a 
certain sum which he intended to pay him out 
of the proceeds of that particular bill. Farrell 
v. People, 16 Ill. 506. A offered the prose- 
cutor a gold coin from which to take payment 
for a drink. The barkeeper handed the coin to 
B to take it out and get it changed. B took it but 
hever came back. Held, that he was properly con- 
victed of larceny. Murphy v. People, 104 III. 528; 
Special Sessions Justices v. People, 90 N. Y.12. See 
also Commonwealth y. Stebbins, 8 Gray, 492; Young 











v. State (Tex.), 30 S. W. Rep. 238; Cobletz v. State, 36 
Tex. 353. If owner of goods parts with their posses- 
sion for a particular purpose and the taker has a 
fraudulent intention to make use of the possession as 
a means of converting such goods to his own use, it is 
larceny. Com. v. Williamson, 96 Ky. 1, 49 Am. St. 
Rep. 285; State v. Humphrey, 32 Vt. 569, 78 Am. Dec. 
605, and note. Ina prosecution for larceny by bailee 
there was evidence that defendant, the agent of a 
building and loan association, represented to plaintiff 
in on — for a loan, that the association re- 
quired each applicant for a loan to advance one per 
cent. of the amount of the loan, ten dollars of which 
were to be used in examining the title of the land of- 
fered by the applicant as security, the balance to be 
credited on the loanif made. Defendant converted 
to his own use the money advanced by pensetoge 
and the loan was refused by the associatio Held, 

that the evidence was sufficient to show that the 
prosecutor only parted with the title to the money 
advanced in case a loan was made, and therefore war- 
ranted a conviction. State v. Skinner (Oreg.), 46 Pac. 
Rep. 368. If a person parts with possession of his 
property merely to the accused, as the result of frau 1, 

retaining and intending to retain the ownership or 
title in himself, its subsequent asportation by the ac- 
= is larceny. State v. Will (La.), 22 South. Rep. 
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1, ACCIDENT Insunssce—Cause of Death.—Whether 
an accident or a disease caused the death of a party, 
whose life was insured against death by accident, 
should be submitted to and determined by a jury, un- 
less, with reference to that proposition the proofs are 
so convincing that by them all reasonable men, in the 
fair exercise of their judgment, would be brought to 
adopt the same conclusion.—MODERN WOODMEN ACC. 
ASSN. V. SHRYOCK, Neb., 74 N. W. Rep. 607. 

2. ACCIDENT INSURANCE — Construction of Policy.— 
Under a policy insuring a person against bodily injury 
sustained by external, violent and accidental means, 
with a provision for payment to a beneficiary or bene. 
ficiaries in case of death from such injuries within 90 
days therefrom, independently of all other causes, and 
with a condition that the liability of the assurer shall 
not extend to injuries, fatal or otherwise, resulting 
wholly or in part from poison or anything accidentally 
or otherwise taken, administered, absorbed or inhaled, 
held, that death caused by blood poisoning from the 
effects of the absorption into the system of septic 
poison evolved by the propagation of germs in cotton 
inserted by a dentist in wounds caused by the removal 
of teeth from the mouth of the deceased, to stop hem- 
orrhage, is within the condition and creates no liabil- 
ity under the policy.—KaSTEN V. INTERSTATE CASUALTY 
Co. OF NEW YORK, Wis., 74 N. W. Rep. 534. 

8. ACCIDENT INSURANCE—Notice of Injury or Death.— 
An accident policy provided that, in case of “‘any acci- 
dent or injury for which any claim shall be made under 
this certificate, or in case of death resulting there- 
from, immediate notice shall be given in writing,” 
with full particulars of the accident, and that a failure 
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to give such notice should invalidate the claim: Held, 
that two classes of notices were intended,—one an im- 
mediate notice of the accident or injury when not 
resulting in death, and the other an immediate notice 
of death resulting from accident or injury, the latter 
to be given by the beneficiary; and that a notice so 
given in the latter case was sufficient, though no notice 
of the injury was given before death.—WESTERN CoMm- 

MERCIAL TRAVELERS’ ASSN. V. SMITH, U. S. C. C. of 
App., Eighth Circuit, 85 Fed. Rep. 401. 

4. ADMINISTRATION—Executors and Administrators— 
Accounting.—It was error to arbitrarily charge an ad- 
ministrator, in auditing his account, with interest at 10 
per cent. on all moneys received by him from 10 days 
after receipt thereof, without any investigation as to 
whether it was reasonable to do so.—HOWARD V. MAN- 
NING, Ark., 44S. W. Rep. 1126. 

5. ALTERATION OF NOTE.—The date of a note is a ma- 
terial part of it, and a change thereof is a material 
alteration, and vitiates the note, without regard tc 
whether the maker is prejudiced or benefited, or 
whether the time of payment is hastened or delayed. 
It is not the contract which he executed.— MCCORMICK 
HARVESTING MACH. Co. Vv. LAUBER, Kan., 52 Pac. Rep. 
577. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS—Rents of 
Land.—Rents of land assigned for the benefit of cred- 
itors, subject to incumbrances, must be applied by the 
assignee to the liens.—IN RE NEFF’S ESTATE, Penn., 39 
Atl. Rep. 830. 

‘7. ASSIGNMENT FOR CREDITORS—Description of Prop- 
erty.—An insolvent debtor executed a trust deed for 
the benefit of creditors, conveying his entire stock of 
goods, wares, merchandise, vehicles, and personal 
property described, including all “lying, situate, and 
being” in the back yard of acertain store. He after- 
wards executed a chattel mortgage on five Eclipse hay 
presses, situated on a vacant lot about 50 feet in the 
rear of the back yard of said store. There was no 
property whatever in such back yard: Held, that the 
five. presses were conveyed by the trust deed.—ANDER- 
SON MFG. CO. Vv. MANSUR & TEBBETTS IMPLEMENT CO., 
U.S.C. C. of App., Fifth Circuit, 85 Fed. Rep. 241. 

8. ASSIGNMENT—Parol Evidence.—Parol evidence is 
admissible as against assignee in insolvency of R to 
show that prior assignment by R to C of ‘‘all money 
due or to become due by M for goods consigned” by R 
to M, or from any other sources, was intended to cover 
the goods and money of R in the hands of M, its com- 
mission merchant.—COOPER V. ROSE VALLEY MILLS, 
Penn., 39 Atl. Rep. 824. 

9. ASSIGNMENTS FOR CREDITORS — Validity.—An as- 
signment for creditors is void between the parties to 
it, where a schedule of preferred debts is not filed as 
required by Pub. Laws 1893, ch. 453, § 1.—COOPER V. Mc- 
KINNON, N. Car., 29S. E. Rep. 417. 

10. ATTACHMENT — Claim of Attached Property. — 
Where claimants under a chattel mortgage allege in 
their interplea that the mortgaged property has been 
levied on by the marshal, under a writ of attachment 
issued inthe suit in which the interplea is filed, and 
admitin the progress of the trial that the attached 
property and that which they claim is the same, it is 
not necessary, on the trial of the interplea, for the at- 
taching creditor to offer in evidence the record in the 
attachment suit to show that he has secured a lien on 
the property. — SWOFFORD BROS. DRY GOODS Co. Vv. 
SMITH-MCCORD Dry-Goops Co., U. S.C. C. of App., 
Eighth Circuit, 85 Fed. Rep. 417. 

11. ATTORNEYS—Disbarment.—After an information 
is filed against an attorney in disbarmert proceadings, 
and an order requiring him to answer has been served 
on him, he cannot, before judgment, by a voluntary 
resignation, under Hill’s Ann. Laws, § 1045, have his 
name stricken from the roll of attorneys.—EX PARTE 
THOMPSON, Oreg., 52 Pac. Rep, 570. 

12. ATTORNEY AND CLIENT—Brokers —Commission.— 
Acontract between an attorney and a third person, 
whereby the latter wasto pay the former a commis- 











sion for procuring’a sale to him of the client’s prop. 
erty, was not void, where the client consented to the 
arrangement.—CULVER V. NESTER, Mich.,74N. W. Rep, 
532. 

13. BANKS—Certificate of Stock in National Bank.—4 
certificate of stock in a national bank, though in due 
form, may be shown aliunde to have been issued to the 
apparent stockholder solely as collateral security for 
money loaned.—WILLIAMS V. AMERICAN NAT. BANK OF 
ARKANSAS CiTy, Kan., U.8. C0. C. of App., Eighth Cir. 
cuit, 85 Fed. Rep. 376. 

14. BILLS AND NOTES—Accommodation Paper.—A na- 
tional bank receiver cannot recover upon notes made 
for the accommodation and sole benefit of the bank, 
without consideration.—STAPYLTON V. TEAGUE, U. §.C, 
C. of App., Fifth Circuit, 85 Fed. Rep. 407. 


15. BILLS AND NOTES—Assignment of Non-negotiable 
Instrument.—A non-negotiable chose in action is sub- 
ject in the hands of an assignee thereof to all equities 
which were of force between the original parties 
thereto prior to the assignment, but not subject to 
equities of which he had no notice, existent between 
his assignor and a third person.—WILLIAMS V. Don- 
NELLY, Neb., 74N. W. Rep. 601. 


16. BILLS AND NOTES—Fraudulent Representations.— 
Where oné agrees to procure the note of a third person 
in settlement of a debt, and afterwards procures it by 
fraudulent representations, and the creditor accepts 
the same in settlement of such liability without 
knowledge ef such representations, it is not churge- 
able therewith.—AMERICAN NAT. BANK OF AUSTIN V. 
CRUGER, Tex., 44S. W. Rep. 1057. 


17. BILLS AND NOTES—Pleading and Proof.—In an ac- 
tion for judgment on certain promissory notes, the 
defendant answered that the notes had been giveu for 
a combined reaper and binder, in place of which, if it 
did not work to defendant’s. satisfaction, plaintiff had 
agreed to furnish a new machine: Held, that proof by 
defendant that the machine had been made to work to 
his satisfaction at one time, but that afterwards it had 
failed to work well, did not entitle the defendant, un- 
der the averments of his answer, to establish a coun- 
terclaim for damages, and thus cancel the notes given 
by him.—McCCORMICK HARVESTING MACH. Co. V. GUS- 
TAFSON, Neb., 74 N. W. Rep. 576. 


18. Bonps—Issue of City Bonds — Defects. — Where 
waterworks bonds are issued by a city in excess of the 
statutory limit, and without giving the notice of an 
election authorizing the same for the length of time 
required by the statute, such defects are not cured by 
recitals in the bonds, nor by a certificate of the State 
auditor that they have been regularly and legally 
issued.—SPRINGFIELD SAFE-DEPOSIT & TRUST CO. V. 
City OF ATTICA, U.S. C. C. of App., Eighth @ircuit, 8 
Fed. Rep. 387. 

19. CARRIERS OF PASSENGERS—Defective Platform— 
Negligence.—At an unimportant way station, where 
defendant had no depot, and sold no tickets, it main- 
tained a platform for the sole purpose of ingress and 
egress to and from the cars. It was about 8 feet wide 
and 80 yards in length. The track was on the east side, 
where the platform was about 4 feet high, and not pro- 
tected by railing, and no lights were maintained. 
Plaintiff, a stranger in the neighborhood, and unfa- 
miliar withthe platform, came to the station on & 
dark night, to take passage onatrain. She went upon 
the platform from the west side, and, supposing it was 
the same height on the east side, and intending to sit 
down upon the edge of it, she stepped off in the dark- 
ness, and was injured: Held, that she was guilty of 
contributory negligence.—MissourI, K. & T. Ky. Co. 
v. TURLEY, U. 8.C. C. of App., Eighth Circuit, 85 Fed. 
Rep. 369. 

20. CHATTEL MORTGAGES—Conditional Sales.—Where 
a mortgagee of chattels agrees that the mortgagor may 
exchange the mortgaged property for other property, 
which shall stand as security in the place of the former, 
a subsequent mortgage to a third person, executed by 
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the same mortgagor, on the property received in ex 
change, is superior to the first mortgage, though such 
third person had notice of such agreement.—BLALOCK 
y. STRAIN, N. Var., 29S. E. Rep. 408. 

21. CHATTEL MORTGAGE — Lien.—A chattel mortgage 
which remains in the possession, or under the control, 
of the mortgagor, may, without actual delivery, create 
a valid lien on the property therein described, if the 
parties to the instrument intend that it shall have that 
effect. But such intention will not be presumed, and, 
where the evidence bearing upon the question is sub- 
stantially conflicting or equivocal, the finding of the 
trial court that no lien was created will not be dis- 
turbed.— WESTERN ASSUR. CO. OF TORONTO, CANADA, V. 
KILPATRICK-KOCH DRyY-GOoDs Co., Neb., 74N. W. Rep. 
592. 

22. CONSTITUTIONAL Law — Slaughter house Inspec- 
tion.—The acts of congress found in 1 Supp. Rev. St. 
987, and 2 Supp. Rev. St. 403, whereby the secretary of 
agriculture was empowered to have made a careful in- 
spection of cattle, sheep, and hogs at slaughter houses 
located in the several States, which were about to be 
slaughtered, the products of which were intended for 
sale in other States or foreign countries, were enacted 
without any constitutional warrant, and are therefore 
yoid.—UNITED STATES V. BOYER, U. 8S. D. C., W. D. 
(Mo.), 85 Fed, Rep. 425. 

28. CONTRACT — Evidence.—Whenever the terms of a 
contract are susceptible of more than one Interpreta- 
tion, or latent ambiguity arises, or the extent and ob- 
ject of the contract cannot be ascertained from the 
language eniployed, parol evidence may be introduced 
toshow what wasin the minds of the parties, at the 
time of making the contract, and to determine the ob- 
ject on which it was designed to operate.—BROWN V. 
MARKLAND, Utah, 52 Pac. Rep. 597. 

24. CONTRACT—Breach—Liquidated Damages.—In an 
action for failure to deliver a certain number of cattle, 
of specified ages and grades, according to contract, 
plaintiffs may recover the whole of the liquidated dam- 
ages provided for, regardless of the fact that part of 
the cattle tendered met the requirements of the con- 
tract, where defendants refused to let plaintiffs have 
any of the cattle unless they took all.—FRoOsT Vv. FOOTE, 
Tex., 448. W. Rep. 1071. 

25. CONTRACT—Ratification — Agency.—Contract of a 
minister for repair of church is ratified by the trustees 
who, knowing thereof and of the progress of the work, 
make no objection, but make part payments, and ac- 
cept and use the building with full knowledge of the 
facts.—-Moopy & MECKELBURG CO. Vv. LEEK, Wis., 74 
N. W. Rep. 572. 

26. CONTRACTS OF MARRIED WOMAN.—A_ married 
woman cannot bind herself by a note given as the 
surety for her husband in order to secure the payment 
of money nominally received by her, yetin fact re- 
ceived for the use of her husband.— FATHER V. FEATH- 
ER’s ESTATE, Mich., 74 N. W. Rep. 524. 

27. CORPORATION—Alien Corporations—Conveyances. 
—Under Const. art. 2, § 33, providing that the owner- 
ship of lands by aliens, other than those who have de- 
clared their iftention to become citizens of the United 
States, is prohibited, and conveyances hereafter made 
toany alien shall be void, and that corporations, the 
majority of the capital stock of which is owned by 
aliens, shall be considered aliens, a lease for 45 years, 
of land, made to a corporation while a majority of the 
stock of the corporation was owned by citizens of the 
State, becomes void on the transfer of said stock to 
aliens.—STATE v. HUDSON LAND Co., Wash., 52 Pac. 
Rep. 574. 

28. CORPORATIONS—Fictitious Capitalization—Consti- 
tutional Restrictions.—Under the Kentucky constitu- 
tion, declaring a fictitious increase of stock or indebt- 
edness void, and forbidding the acceptance of labor or 
property in payment of stock or bonds ‘‘at a greater 
Value than the market price at the time the said labor 
was done or property delivered,” stock and bonds can 
only be issued in exchange for work or property when 















the market price thereof is equal tothe par value of 
the bonds or stock so exchanged.—ALTENBERG V. 
GrRaNT, U. S.C. C. of App., Sixth Circuit, 85 Fed. Rep. 
345. 

29. CORPORATIONS — Stockholder’s Liability — Pay- 
ment.—1 Ballinger’s Code, § 4262, prescribing a liability 
on stockholders for amounts subscribed by them, does 
not, in the absence of fraud, render a stockholder who 
pays his subscription in property at aneagreed price 
liable to creditors for the difference between the actual 
value of the property and the amount of his subscrip- 
tion.—KROENERT V. JOHNSTON, Wasb., 52 Pac. Rep. 605. 


30. COUNTIES—Constitution — Contracts in Excess of 
Income.—Under Const. Idado, art. 8, §%, providing 
that no subdivision of the State shall incur any indebt- 
edness exceeding in that year the revenue provided 
for it for such year without the assent of the voters at 
an election for that purpose, a contract, made by 
county commissioners without obtaining the consent 
of the people at an election, for the erection of a bridge 
at acost of $14,000, whtre the excess of the revenue 
over the other expenditures for that year cannot pos- 
sibly be more than $4,525, is void in toto.—GILLETTE- 
HERZOG MFG. CO. v. CANYON CounTy, U.S. C.C., D. 
(Idaho), 85 Fed. Rep. 396. 


31. COUNTIES—Railroads—Mandamus.—lIn an applica- 
tion for mandamus to compel the auditor and treasurer 
of a county to perform certain duties in the collection of 
a railroad aid tax which had been suspended, based on 
a final judgment of a circuit court determining the lia- 
bility of the county to the tax,a demurrer would lie 
where it was alleged that the court rendered judgment 
only that the board of county commissioners should 
enter on its records an order requiring that said tax be 
immediately collected, that it was not alleged that the 
board ever entered such order.—STaTE V. BURGETT, 
Ind., 49 N. E. Rep. 884. 


82. CouNTY BonDs—Validity—Estoppel.—Const. art. 
ll, §7, provides that no county shall incurany debt 
without making provision for the interest and a sink- 
ing fund. Sayles’ Rev. Civ. St. art. 986a, § 2, requires 
the commissioners’ court to levy a tax to puy the inter- 
est and createa sinking fund forthe redemption of 
bonds issued for the erection ofa court house: Held 
that, the legislative provision having fully met the 
constitutional requirement, the failure of the commis- 
sioners’ court to comply therewith does not render the 
bonds invalid.—PRESIDIO COUNTY Vv. CITY NaT. BANK 
OF PapucaH, Tex., 44S. W. Kep. 1069. 

33. CRIMINAL EVIDENCE — Adultery — Marriage.—A 
certificate of marriage, as prescribed by Hill’s Ann. 
Laws, § 2857, when properly identified, was admissible 
as part of the res geste, in connection with proof of the 
identity of the parties, to establish the fact of mar- 
riage.—STATE V. ISENHART, Oreg., 52 Pac. Rep. 569. 

84. CRIMINAL EVIDENCE—Theft — Circumstantial Evi- 
dence.—Defendant was accused of stealing cattle, 
which he sold. He went with the purchaser upon the 
accustomed range, and drove them up, and delivered 
them. He claimed that he bought them from stran- 
gers previousto takingthem: Held, that a failure to 
charge in regard to the law of circumstantial evidence 
was not error.— WILLIAMS V. STATE, Tex., 448. W. Rep. 
1108. 

35. CRIMINAL LAaw—Alibi.—*‘Alibi,” as employed to 
express the defense of the accused person ina crim- 
inal action, means the Claim of the party charged of 
presence at the time the crime is pleaded to have been 
committed at a place other than the one alleged of the 
crime.—PEYTON V. STATE, Neb., 74 N. W. Rep. 597. 

36. CRIMINAL Law—Burglary.—A portable box, 4 feet 
high on one side and 18 inches on the opposite side, 14 
feet long, and 6 feet wide, used to hold oats in, is not 
a house, within the contemplation ofthe statute of 
burglary.— WILLIAMSON V. STATE, Tex., 44 8. W. Rep. 
1107. 

37. CRIMINAL Law—Indictment.—If it appears on the 
face of an indictment that it wasthe act of the grand 
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jury of the proper county, it is not necessary that it 
should state that the grand jurors were sworn.—HART 
v. STATE, Tex., 44S. W. Rep. 1105. 

38. CRIMINAL Law — Larceny — Instructions.—On 
prosecution for larceny the court charged that, if the 
stolen property was soon found in the exclusive pos- 
session of defendant, it imposed on him the burden of 
explanation; and, if he had failed to satisfactorily ac- 
count therefar, “the law presumes” that he stole it: 
Held that, while the instruction was technically incor- 
rect in calling the presumption one of law instead of 
one of fact, it was not misleading, where the other in- 
structions showed that the court meant a disputable, 
and not a conclusive presumption of law.—CAMPBELL 
v. STATE, Ind., 49 N. E. Rep. 905. 

39. CRIMINAL Law—Larceny by Bailee—Intent.—In a 
prosecution forthe statutory crime of larceny by a 
bailee, the gravamen of the charge is the felonious 
conversion, and the intent may be shown to have been 
entertained as of the time of the reception of the pos- 
session of the property orto have arisen during the 
continuance of such possesgion.—DavIs v. STATE, 
Neb., 74 N. W. Rep. 599. 

40. CRIMINAL Law—Manslaughter — Abortion.—The 
act of defendant in attempting to cause a miscarriage 
by the use of an instrument,—a misdemeanor by 2 How. 
Ann. 8t. § 9108, and unlawful at common law,—when 
followed by death of the woman is manslaughter, 
within therule that, if an act be both wrongful and 
dangerous to life, the accidental causing of death 
thereby is at least manslaughter.—PEOPLE V. ABBOTT, 
Mich., 74.N. W. Rep. 529. 


41. CRIMINAL Law — Passing Forged Instrument — 
Former Acquittal.—An acquittal on a charge of pass- 
ing a forged note will not bar a subsequent prosecu- 
tion on a different note, although used in the same 
transaction with the former note.—NICHOLS V. STATE, 
Tex., 448. W. Rep. 1091. 

42. CRIMINAL PRACTICE — Information—Bigamy.—A 
complaint was made bya husband before a magistrate 
charging his wife with bigamy. The wife waived ex- 
amination, and was bound over to the circuit court. 
An information against her, verified by the prosecut- 
ing attorney, was filed by bim, to which she made no 
objection and pleaded not guilty: Held, that defend- 
ant, by not objecting, and pleading to the information, 
waived any irregularity, in that the complaint in jus- 
tice court was filed by her husband, and gave the cir- 
cuit court jurisdiction to try the case.—PEOPLE V. 
TORNER, Mich., 74 N. W. Rep. 519. 

43. CRIMINAL PRACTICE —Passing Forged Instrument. 
—That the instrument was forged is sufficiently alleged 
in an indictment charging the passing of ‘‘a forged in- 
strument in writing to the tenor following.”—CAaGLE V. 
STATE, Tex., 448. W. Rep. 1097. ‘ 

44. DEATH BY WRONGFUL ACT- Limitations.—Act 1851 
and Act 1855, giving aright of action to widow or per- 
sonal representative of one whose death is unlawfully 
caused, being genera! laws, and not affecting corpora- 
tions only, are not repealed by Const. art. 3, § 21, pro- 
viding that “no act shall prescribe any limitation” for 
suits “against corporations” different from those fixed 
by gemeral laws, and avoiding any such existing acts. 
—BACHMAN V. PHILADELPHIA & R. R. CoO., Penn., 39 Atl. 
Rep. 834. 

45. DEEDs—Construction—Life Estates.—A deed con- 
veying a remuinder to certain persons, to begin at the 
end of a life estate, and containing no limitation to 
such persons and their ‘‘heirs,” conveys to them an 
estate for life only, after the death of the life tenant.— 
MCMICHAEL Vv. MCMICHABL, S. Car., 29S. E. Rep. 403. 

46. DEEDS-— Description in Deed.—Deeds attempting, 
but unsuccessfully, to describe the land thereby con- 
veyed by the name of the survey thereof, and not con- 
taining sufficient description, independent of such 
name, to establish an identity between such land and 
the land in controversy, together with parol testimony 
in aid of such attempted description, were properly ex- 
cluded in an action in which the title was in issue, as 












the admission thereof would have been, in effect, the 
establishment of such conveyances by parol testi. 
mony.—SIMPSON V. JOHNSON, Tex., 448. W. Rep. 1076, 

47. ELECTION OF REMEDIES.—Plaintiff sued a corpo. 
ration and its promoters to recover payments for stock 
made through false representations by the promoters 
as to the price of certain land that was conveyed to 
the corporation. Judgment was rendered against the 
promoters but not against the corporation, and on ap. 
peal was reversed on the ground that plaintiff’s con- 
tract to buy stock could not be rescinded as to the 
promoters and affirmed as to the corporation, and on 
filing the remittitur plaintiff recovered of the promo. 
ters the amount due from them on an accounting for 
the profit they had made by charging the corporation 
an excessive price for said land, and then appealed 
from the judgment in favor of the corporation: . Held, 
that plaintiff, by his conduct, had elected to affirm his 
contract to buy stock.—FRANEY V. WAUWATOSA Park 
Co., Wis., 74N. W. Rep. 548. 

48. EMINENT DOMAIN — Electric Railways—Country 
Roads.—An electric passenger railway, running on the 
highways through country towns, when the company 
propose to grade down the highways to such an extent 
as to impair the right of access of abutting owners, 
imposes an additional burden on such highways, so as 
to require the consent of the abutting owners and com. 
pensation.—ZEHREN V. MILWAUKEE ELECTRIC RAILWAY 
& LIGHT Cv., Wis., 74N. W. Rep. 538. 

49. EMINENT DOMAIN—Public Use.—Whether a pro- 
posed use isa public use is to be determined by the 
courts, independent of the objects expressed in a 
charter or statute conferring the right to exercise the 
power of eminent domain.—APEX TRANSP. CO. V. GaR- 
BADE, Oreg., 52 Pac. Rep. 573. 

50. EQuiry—Dismissal.—Where a partner unsuccess- 
fully attempts to annul a contract for dissolution of 
the firm, the court will not retain the bill to wuik out 
the equities of the parties under the contract, but will 
dismiss it.—BITTENBENDER V. BITTENBENDER, Penn., 
39 Atl. Rep. 838. 

51. Equiry—Jurisdiction—Remedy at Law.—The test 
of equity jurisdiction is the absence of an adequate 
remedy ut law; but an adequate remedy at law is one 
that is as practicable and efficient to the ends of justice 
and its prompt administration as the reme@y in equity. 
—RICHARDSON DRUG Co. Vv. MEYER, Neb., 74 N. W. Rep. 
575. 

52. EQuity—Reformation of Iustruments.—A com- 
plaint which sets out a written agreement reciting 
that, “‘in consideration of the further fact that there 
are now and there will be moneys in the hands of 
(plaintiff) due to (defendant’s debtor, plaintiff) agrees 
to pay said judgment within thirty days after the en- 
try” thereof, and which alleges a mutual understand- 
ing between the parties that plaintiff was not a guar- 
antor, or bound to pay any sum except what should be 
found due from him to said debtor, but which does not 
allege any fraud, imperfection or mistake, does not en- 
title plaintiff to reformation of the contract, since that 
relief will not be granted on the ground that the par- 
ties to a written contruct understood and intended to 
interpret it in a sense contrary to its language.—GaAFF- 
NEY MERCANTILE UO. V. HOPKINS, Mont., 52 Pac. Rep. 
561. 

53. Equiry—Setting Aside Fraudulent Decree.—W here 
the purpose of a billis to set aside as fraudulent judi- 
cial proceedings, to declare deeds made in pursuance 
thereof null and void, and to free complainants’ lands 
from the lien of certain taxes, and of the claim of for- 
feiture declared in such proceedings, it is not neces-~ 
sary to allege that complainants were in possession of 
the lands at the time of instituting the suit, to givea 
court of equity jurisdiction.—SaAYERS V. BURKHARDT, 
U.S. 0. C. of App., Fourth Circuit, 85 Fed. Rep. 246. 

54. EVIDENCE—Parol Evidence—Reformation of Con- 
tracts.—Complainants gave a bond and mortgage con- 
ditioned for the payment in four years of $5,042, with 
interest. After the mortgage was due, they filed a Dill 


No. 22 





Ho 
Fec 


sol 
cer 
anc 


not 
Las 


Ad 
ma 
res 
ito! 


tol 
ito 


cla 








lo. 22 


<< 


ct, the 
| testi. 
p. 1076, 
corpo. 
r stock 
noters 
yed to 
1st the 
on ap- 
'8 con- 
to the 
ind on 
romo- 
ng for 
ration 
ealed 
Held, 
'm his 
PaRK 





untry 
mn the 
pany 
xtent 
ners, 
SO as 
com. 
.WaY 


pro- 
y the 
ina 
eB the 
GAR- 


cess: 
in of 
; Out 
will 
DD., 


test 
late 
one 
tice 
ity. 
tep. 


2m - 
jing 


T, 


ll 












VoL. 46 


CENTRAL LAW JOURNAL. 


457 











to enjoin its foreclosure, and for reformation, setting 
up acontemporaneous parol agreement by the mort- 
gagee to cancel the mortgage on payment of $4,600, 
without interest, if complainants continued to pur- 
chase from him at market prices the beer necessary to 
supply their tavern: Held, that in the absence of any 
showing of fraud, accident or mistake, this matter 
came within the rule excluding parol evidence to vary, 
etc., a written contract.—SHEA V. LgIsy, U.8.0.C., 
W. D. (Penn.), 8 Fed. Rep. 243. 

55. FALSE IMPRISONMENT—Evidence.—The fact that a 
merchant requested a policeman to trace his goods for 
which bis deliveryman had failed to account, and had 
threatened to make an affidavit against the delivery- 
map, is not sufficient to authorize the submission of 
the question to the jury whether the merchant re- 
quested or directed an arrest, without any warrant or 
complaint filed, made by the officer immediately after 
he had atalk with the merchant.—JOSKE V. IRVINE, 
Tex., 44S. W. Rep. 1059. : 

56. FEDERAL CouRTs—Construction of State Statute.— 
The construction by the highest judicial tribunal of a 
State of its constitution and statates, relative to the 
titles and conveyances of real estate situated therein, 
establishes a rule of property which is controlling au- 
thority in the federal courts, if no question of right 
under the constitution or laws of the nation, and no 
question of general or commercial law, is involved.— 
HOGE V. MAGNES, U. 8. C. C. of App., Eighth Circuit, 85 
Fed. Rep. 355. 

57. FRAUDULENT CONVEYANCES—Evidence.—An in- 
solvent intending to leave the State sold to his wife 
certain property, which was not moved after the sale, 
and was on the premises wherethey lived. Afterwards 
he went away,and she remained: Held, that he did 
not retain possession after the sale.—PERKINS V. DOUG- 
Lass, 8. Car., 298. E. Rep. 400. 

58. FRAUDULENT CONVEYANCES — Mortgages—Future 
Advances.—A mortgage to secure future advances was 
made inthe form of a deed absolute. No obligation 
rested on the mortgagee to make any advances. Cred- 
itors of the mortgagor recovered judgments after the 
mortgage was recorded, and, after causing executions 
tobe levied on the land mortgaged, brought a cred- 
itors’ bill to subject it to the payment of their judg- 
ments: Held,that the mortgage was prior to their 
claims for all sums advanced before the mortgagee 
had knowledge thereof, but subject to their claims as 
to sums advanced after the mortgagee acquired knowl- 
edge of their rights.—OMAHA COAL, COKE & LIME Co. 
v. SUESS, Neb., 74 N. W. Rep. 620. 

59. GARNISHMENT—Exemptions— Time of Asserting 
Claim.—The claim of exemption of property or money 
seized under garnishment may be asserted after rendi- 
tion of judgment against the garnishee.—BLass Vv. 
ERBER, Ark., 44S. W. Rep. 1128. 

60. GUARDIAN AND WaRD—Liability of Sureties.—The 
sureties on a guardian’s bond are bound by a judgment 
against their principal determining the amount of his 
indebtedness to the estate, though not parties to such 
— Vv. KLEINSCHMIDT, Mont., 52 Pac. Rep. 


61. GUARANTY—Revocation.—Plaintiff held a written 
guaranty, signed by defendants, covering purchases 
made on credit bya customer. It was agreed between 
plaintiff and the president and general manager of the 
debtor company that the existing account should be 
closed by notes indorsed by defendants, and that the 
guaranty should be surrendered. Notes were given, 
but were not indorsed, and the guaranty was held by 


‘plaintiff as collateral thereto: Held, that whether it 


was revoked so far as related to future purchases was 
& question of fact depending on the understanding of 
the parties, and was for the jury.—METROPOLITAN RUB 
BER CO. Vv. OHRNDORF, U.S.C. C. of App., Eighth Cir- 
cuit, 85 Fed. Rep. 348. 

62. HABEAS CoRPUS—Courts.—Section 3409, Rev. St., 
Vests in the supreme court and the justices thereof ex- 
Clusive jurisdiction to issue writs of habeas corpus to in- 








quire into the legality of the detention of persons con 
fined in the State prison, and that applies where the 
detention is in the house of correction of Milwaukee 
county in lieu of in the State prison at Waupun, under 
the statute permitting confinement in such house in 
lieu of such prison.—STaATE v. RYAN, Wis., 74 N. W. Rep. 
544. 

63. HUSBAND AND WIFE—Dower—Release.—On March 
27, 1896, a widow sued the executors of her husband, 
who hud died June 2, 1894, to set aside a covenant that 
she had made with her husband to release her dower: 
Held that, as the executors could have claimed exemp- 
tion from suit for 12 months after the husband’s death, 
the widow was not barred by laches.—MCKENZIE V. 
SIFFORD, S. Car., 29S. E. Rep. 388. 

64. INSURANCE—Proofs of Loss—Waiver.—A provision 
of an insurance policy requiring the insured to furnish 
the insurer proofs of loss is one inserted therein for 
the benefit of the insurer, and one which it may waive. 
—OMAHA FIRE INS. CO. V. HILDEBRAND, Neb., 74N. W. 
Rep. 589. 


65. INTOXICATING LIQUORS—Illegal Transportation.— 
Rev. Cr. St. §§ 472, 474, provide that any person hauling 
or handling contraband liquor in the nighttime may 
be fined or imprisoned, and that the conveyance used 
for such purpose may be confiscated: Held, in an ac- 
tion by the owner to recover property so confiscated, 
that the fact that plaintiff has been acquitted of the 
criminal charge of illegal transportation is a material 
circumstance to be considered.—DOBBINS V. GAINES, 
8. Car., 298. EK. Rep. 401. 


66. JUDGMENT—Lien—Homestead.—Under the home- 
stead law of 1867, a judgment isa lien on the homestead, 
but such lien cannot be enforced by execution so long 
as the premises are owned and occupied by the judg- 
ment debtor.- HORBACH V. SMILEY, Neb., 74 N. W. Rep. 
623. 


67. JUDGMENT—Res Judicata.—In an action to fore. 
close a mortgage to secure a bond, the complaint 
alleged that both were executed by defendant, and 
that the bond was in consideration of an agreement 
that plaintiffs should advance cash and plantation 
supplies to defendant. The only issues were whether 
defendant had executed said instruments, and, if so, 
whether there was anything due on the bond: Held, 
that a decree finding that defendant did not execute 
the mortgage and a judgment dismissing the complaint 
did not bar an action by the same plaintiffs against the 
same defendants to recover for the same money and 
supplies.—WAaGENER V. KIRVEN, S. Car., 29 S. E. Rep. 


68. JUDGMENT LIEN—Mortgage Foreclosure—Surplus. 
—It is the sale under a judgment of foreclosure, and 
not the entry of the judgment itself, by which a lien 
upon the mortgaged land is transferred to the surplus 
money, and if, atthe time of such sale, more than 10 
years have elapsed since the docketing of a judgment 
against the mortgagor, the judgment creditor has no 
lien on the surplus money, though the judgment of 
foreclosure was entered within 10 years from the dock- 
eting of the judgment.—NoTT Vv. CUMING, N. Y., 49 N. E, 
Rep. 880. 

69. JUDICIAL NOTICE—Ordinances.—A court will not 
take judicial notice of the acts and ordinances of a 
muricipal corporation.—STITTGEN V. RUNDLE, Wis., 74 
N. W. Rep. 536. 

70. JUDICIAL SALES—Delegation of Authority.—One 
who is designated in a decree of for re as a special 
master commissioner to make a sale of the mortgaged 
premises cannot lawfully delegate his authority to 
another.—PENN MoT. LiFe Ins. CO. V. OREIGHTON 
THEATRE BLDG. Co., Neb., 74 N. W. Rep. 583. 

71. LANDLORD AND TENANT—Lease—Termination.— 
Under Sanb. & B. Ann. St. § 2187, providing that tenants 
for a year who hold over may be considered as tenants 
from year to year, which tenancy may be terminated 
at the end of any year after the expiration of said term 
by 30 days’ notice prior to the date of such expiration, 
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such lease can‘only be terminated at the expiration of 
a current year.—_PEEHL V. BUMBALEK, Wis., 74 N..W. 
Rep. 545. 

72. LukN—When Obtained.—A company, pursuant to 
its agreement with plaintiff, retained the price of sup- 
plies furnished by plaintiff to its employees from their 
wages, and became insolvent, and a receiver was ap- 
pointed before it had paid the money to plaintiff: 
Held, that plaintiff did not have a lien on the money 
collected by the receiver out of the company’s book 
accounts.—ARNOLD v. PORTER, N. Car., 29 8S. E. Rep. 
414. 

73. LIMITATION OF ACTIONS— Remedy and Cause of 
Action.—The statute of New York, providing that land 
of heirs and devisees may be taken in payment of debts 
of the ancestor or testator, gives aremedy only; the 
cause of action is founded on the obligation of the 
ancestor or testator to pay the debt; and the statute of 
limitations is available to the heir only as it would 
have been to the ancestor.—PYaTT v. WALDO, U.S.C. 
C.,S. D. (N. Y.), 85 Fed. Rep. 399. 

74. MALICIOUS PROSECUTION — Probable Cause.—A 
complaint in malicious pzosecution, after showing that 
plaintiff was convicted of criminal trespass before a 
justice and was acquitted on appeal, alleged that 
plaintiff had not committed any crime, as defendant 
and his attorney knew that the purpose of the prose- 
cution was to coerce plaintiff to settle a difficulty with 
defendant; that the defendant, by his attorney, repre- 
sented to the justice and jury that plaintiff’s acts con- 
stituted a criminal offense; that they believed his 
statements, which were untrue; that said attorney told 
the jury that, ifthey did not convict, they would not 
get their fees; and that when the affidavit was filed de- 
fendant was notified by the prosecuting attorney that 
the facts stated did not constitute any offense: Held 
insufficient to take the case out of the general rule that 
a conviction before a justice is conclusive of probable 
cause.—BLUCHER V. ZONKER, Ind., 49 N. E. Rep. 911. 

75. MANDAMUS—Counties—Warrants.—Where a per- 
emptory writ of mandamus commanding a board of 
county commissioners to make a special tax levy for 
the payment of a judgment obtained against a county 
upon its registered warrants was sought, and where 
the alternative writ and the application therefor did 
not aver thai the defendants had at any time failed, or 
would fail, to make a levy for current county expenses 
atthe maximum rate allowed by law, such writ and 
application are fatally defective.—FiRST NAT. BANK OF 
GARDEN CITY V. MARTIN, Kan., 52 Pac. Rep. 580. 

76. MaANDAMUS—General County Fund. — By manda- 
mus, a board of county commissioners cannot be com- 
pelled to provide, through a use of the county general 
fund, forthe payment of a warrant which, upon its 
face, requires that payment thereof, when made, shall 
be charged to a certain designated ditch fund.—HALL 
v. STATE, Neb., 74 N. W. Rep. 590. 

77. MASTER AND SERVANT.—Where the negligence of 
a railroad company in failing to have sufficient brakes 
on its train is a concurring cause of an injury with the 
failure of a flagman to givea “slow” signal, the com- 
pany is liable, though the flagman was a fellow-servant 
of the person injured.—GALVESTON, H. & S. A. Ry. Co. 
Vv. JACKSON, Tex., 448. W. Rep. 3072. 

78. MASTER AND SERVANT—Fellow Servant of Railroad 
Employee.—A carpenter was engaged with common 
laborers in setting posts along a railroad, his part of 
the work being to make measurements in order to as- 
cé&tain where holes were to be dug, direct the setting 
of the posts, and see that they were set plumb, ata 
certain height, and a certain distance from the track. 
He was under the direction of a foreman in charge of 
the work: HeJd that such carpenter and laborers were 
fellow-servants, under the Arkansas statute defining 
railroad fellow-servants as “persons engaged in the 
common service of such railroad corporation, working 
together to a common purpose, neither being intrusted 
by such corporation with any superintendence or con- 
trol over their fellow.employees.’’—HUNTER V. KANSAS 





City & M. Raitway & BripGE Co., U.S.C. C. of App, 
Sixth Circuit, 8 Fed. Rep. 379. 

79. MASTER AND SERVANT—Negligence—Contributory, 
Negligence.—It is not contributory negligence per g¢ 
for a switchman to go between cars to uncouple them 
while in slow motion, where there was evidence that 
this method was universal inthe yards of defendant 
railroad company, and that it had been practiced with 
the knowledge and tacit approval of the yard master 
for years, and no rule or regulation was shown to the 
contrary.—HENNESEY V. CHICAGO, & N. W. Ry. Co,, 
Wis., 74 N. W. Rep. 555. 

80. MASTER AND SERVANT—Negligence — Evidence,— 
In an action for damages arising on account of injuries 
received in a mine, evidence of defendant’s negligence 
and omissions of duty at another time and place 
neither prove nortend to prove a particular neglect 
complained of, since it tends to draw the minds of the 
jury away fromthe main facts in issue, and since the 
adverse party, having no notice of such a class of eyi- 
dence, is not prepared to meet it.—SNOWDEN V. PLEas.- 
ANT VALLEY COAL OO., Utah, 52 Pac. Rep. 599. 

81. MASTER AND SERVANT—Risk Assumed.—A brake. 
man, who accepts employment and continues in the 
service of a railroad company, knowing that its cul. 
verts are all uncovered, cannot recover for injuries 
caused by falling into a culvert of which he did not 
know, while alighting from a train to set a switch, un. 
less the company was negligent in directing or inviting 
him to so alight.—WEST V. SOUTHERN Pac. Co., U.8,. 
C. C. of App., Eighth Circuit, 85 Fed. Rep. 392. 

82. MECHANICS’ LIENS — Mortgages — Priority. — One 
purchasing land under foreclosure of mechanics’ liens 
is subrogated to the rights of the lienors, under Rey. 
St. 1895, art. 3301, to have the improvements contrib- 
uted by them sold to pay their claims, as againsta 
mortgagee not a party to the foreclosure.—OweEns Vv. 
HEIDBREDER, Tex., 448. W. Rep. 1079. 

83. MONOPOLIES—Anti-Trust Law — Combinations in 
Restraint of Trade.—Under the anti-trust law of July 
2, 1890, a contract or combination which imposes any 
restraints whatever upon interstate commerce is un- 
lawful; and it is immaterial whether or not there. 
straint is a fair and reasonable one, or whether it has 
actually resulted in increasing the price of the com- 
modity dealt in.—UNITED STATES Vv. COAL DEALERS’ 
ASSN. OF CALIFORNIA, U.S.C. C., N. D. (Cal.), 85 Fed. 
Rep. 252. 

84. MONOPOLIES—Contracts in Restraint of Trade.— 
Contracts that were in unreasonable restraint of trade 
at common law were not unlawful in the sense of being 
criminal, or as giving rise to an action for damages to 
one prejudicially affected thereby, but were simply 
void, and not enforceable. The effect of the anti-trust 
law of 1890 is to render such contracts, as applied to 
interstate commerce, unlawful in an affirmative or 
positive sense, and punishable as a misdemeanor, and 
also to create a right of civil action for damages in 
favor of persons injured thereby, and a remedy by in- 
junction in favor both of private persons and the pub- 
lic against the execution of such contracts and the 
maintenance of such trade restraints.—UNITED STATES 
Vv. ADDYSTON PIPE & STKEL Co., U. 8. C. UC. of App., 
Sixth Circuit, 85 Fed. Rep. 271. 

85. MONOPOLIES — Privileges Granted Water Com- 
pany.—An ordinance granting to a water company the 
privilege, not in terms exclusive, of constructing and 
operating a system of waterworks in a city, for sup- 
plying the corporation and its citizens with water, on 
certain terms and conditions, for a period of 25 years, 
is not a grant of an obnoxious, exclusive privilege, or 
the creation of a monopoly, inhibited by public policy 
or the constitution of Texas, which provides that “‘per- 
petuities and monopolies are contrary to the genius of 
free government und should never be allowed.”— 
BARTHOLOMEW V. CITY OF AUSTIN, TEX., U. 8. C. C. of 
App., Fifth Circuit, 85 Fed. Rep. 359. 

86. MORTGAGE—Assignment of Coupons—Release.— 
The purchaser of land incumbered by a mortgage 
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showing on its face that it was given to secure a bond, 
with negotiable coupons attached, representing the 
jpterest installment, paid to the holder of the bond the 
amount thereof, took from him a release of the mort 
gage, and paid to his veudor the remainder of the pur- 
chase price. Some of the interest coupons had been 
assigned to a third person, and were overdue and un- 
paid. Held, that the holder of the interest coupons 
might maintain an action to foreclose the mortgage 
for default in their payment.—GRIFFITH V. SALLENG, 
Neb., 74. N. W. Rep. 619. 


87. MORTGAGES—Assumption by Grantee—Rights of 
Mortgagee.—The right of a mortgagee to enforce an 
agreement by the grantee of the mortgaged property 
toassume and pay the debt is not based on privity of 
contract, but on the doctrine that he is subrogated to 
the equities of the mortgagor against his grantee, who, 
as between them, has become the principal debtor.— 
KyaPP v. CONNECTICUT MOT. LIFE Ins. Co., U. 8:C.C. of 
App., Kighth Circuit, 8 Fed. Rep. 329. 

88. MORTGAGE— Deed Absolute. — Plaintiff, while in 
embarrassed circumstances, conveyed land to defend- 
ants by absolute deed, but claimed there was a parol 
agreement that it was taken merely as security for 
money advanced. Defendants went into possession of 
the land, had it transferred to their names on the tax 
books, and paid the taxes. Plaintiff rented the land 
from them, and gave his note in payment of the rent. 
He told two persons, after the execution of the deeds, 
that he had no property except some personalty. No 
reason was given for not making mortgages instead of 
absolute deeds: Held insufficient to constitute the deeds 
mortgages.—PETTY V. PETTY, S. Car., 29 S. E. Rep. 406. 


89. MORTGAGES — Extinguishment — Extension. — 
Where a mortgage was given to secure a debt of the 
mortgagor and such advances as should thereafter be 
made tohim by the mortgagee, such “indebtedness,” 
and not the notes whereby it was evidenced, consti- 
tuted the ‘‘principal obligation,” within Civ. Code, § 
M11, providing that a lien is extinguished by the lapse 
ofthe time within which, under the Code, an action 
can be brought on ‘‘the principal obligation,” and 
therefore the lien of such mortgage was not extin- 
guished so long as such debt was kept alive, and an 
action could be brought for its recovery.—LONDON & 
84N FRANCISCO BANK V. BANDMANN, Cal., 52 Pac. Rep. 
583. 


#. MORTGAGES—Foreclosure—Notice of Appeal. —A 
purchaser at foreclosure sale, whose title has become 
absolute by confirmation, if a stranger to the record, is 
not“the adverse party” contemplated by Rev. St. § 
849, requiring the notice of an appeal to be served on 
the adverse party.—CROWNS V. FOREST LAND Co., Wis., 
4N. W. Rep. 546. 


91, MORTGAGE—Release of Guarantor.—A guarantor 
ofa mortgage debt cannot claim to be released by re- 
lease of mortgage, where such release is reformed as 
tothe mortgagor. sv 2s to be a valid lien as between 
the owner of the iand and the holder of the mortgage. 
—KanE V. WILLIAMS, Wis., 74 N. W. Rep. 570. 

92. MORTGAGE—Sale—Confirmation. — A court called 
upon to coufirm a sale pursuant to its decree directing 
such sale discovered that it had no jurisdiction to en- 
tersuch decree against the party resisting confirma- 
tion, held not erroneously to have refused confirma- 
tion.—BALDWIN v. BURT, Neb., 74 N. W. Rep. 594. 

%. MORTGAGE BY CORPORATION—Validity.—Where a 
Corporation borrows money and executes a mortgage 
on its real estate to secure the payment thereof, a 
third person cannot assail the transaction on the 
ground of ultra vires, or that the corporation exceeded 
\ts power.—BEELS V. NORTH NEBRASKA FAIR & DRIVING 
PARK ASSN., Neb., 74 N. W. Rep. 564. 

4%. MUNICIPAL CORPORATIONS — Appropriation for 
Public Convention.—The court will not inquire into 
the motives of the legislative acts of municipal cor- 
porations.—LILLY v. CITY OF INDIANAPOLIS, Ind., 49 N. 
E. Rep. 887. 





95. MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Notice.—A complaint, in an action against a city for 
personal injuries by reason of a defective sidewalk, 
which alleged the service of notice of such injury on 
the city clerk 21 days thereafter, was insufficient, on 
demurrer, under Rev. St. § 1839, as amended by Laws 
1897, ch. 236, requiring the service of such notice within 
15 days after the happening of such event.— DANIELS V. 
CITY OF RACINE, Wis., 74 N. W. Rep. 553. 

96. MUNICIPAL CORPORATIONS—Ordinances.—Where, 
under its contract with the company, a city has the 
right to prescribe the frequency with which street cars 
shall be run, it may fix a penalty for a failure to com. 
ply therewith, it having by its charter the express 
right to punish violations of its ordinances.—PEOPLB 
Vv. DETROIT CITIZENS’ ST. Ry. CoO., Mich., 74N. W. Rep. 
520. 
97. MUNICIPAL CORPORATIONS—Power to Incur Debt. 
—Whenthe governing body of a municipality is au- 
thorized by a vote of the people, and only thereby, to 
incur a debt for a particular purpose, such purpose 
must be strictly followed, and the terms of the author- 
ity granted must be strictly and fully performed.— 
TUKEY V. CITY OF OMAHA, Neb., 74.N. W. Rep. 618. 

98. NEGLIGENCE—Uontributory Negligence. — Plaint- 
iff, an experienced miner, who was working in a mine 
extracting coal upon a contract whereby he was to do 
his own timbering, and receive pay by the ton, volun- 
tarily, and without any sudden emergency calling him 
to do so, on a day when the mine was not working, sat 
down to smoke under a hanging wall that he knew to 
be dangerous, and liable to fall at any time, and while 
he sat there, with friends, smoking and talking about 
the wall in question, it fell, and injured him: Held, 
that the plaintiff was guilty of contributory negligence, 
and not entitled to recover.—FOWLER V. PLEASANT 
VALLEY COAL Co., Utah, 52 Pac. Rep. 594. 

99. NEGLIGENCE—Death—Measure of Damages.—The 
measure of damages for persona! injuries resulting in 
death is not the value of decedent’s power to labor, 
but the value of his power to earn money.—LOUISVILLE 
& N.R. Co. v. WARD’S ADMR., Ky., 448. W. Rep. 1112. 

100. NEGLIGENCE—Instructions.—An instruction that 
if, by the use of ordinary care, the employees of de- 
fendant could have seen plaintiff in time to have pre- 
vented the injury complained of, and failed through 
carelessness, their failure to dogo was negligence, is 
erroneous, if there was no evidence that the employees 
could have discovered plaintiff in time to prevent the 
injury.—GuLF, C. & 8. F. Ry. Co. v. JOHNSON, Tex., 44 
8. W. Rep. 1067. 

101. NEGLIGENCE OF SERVANT—Evidence of Reputa 
tion and General Conduct.—In an action for injury 
caused by the careless act of a servant, where incom 
petence is not charged, evidence that the servant is a 
person of good repute, or that he had always thereto- 
fore displayed the requiSite skill and care, is not com- 
petent.—HARRIMAN V. PULLMAN PALACE Cak Co., U. 8. 
Cc. C. of App., Eighth Circuit, 85 Fed. Rep. 353. 

102. PARTITION—Accounting.—In a suit for partition, 
and for an accounting of rents and profits, where 
plaintiff has received more than her share of the rents 
and profits, she cannot complain that the court failed 
to pass on the question whether defendant was entitled 
to credit for paying off a mortgage on the premises.— 
McCants Vv. McCants, 8. Car., 29 8. E. Rep. 387. 

103. PATENTS—Limitation of Claims.—The patent law 
is not intended to secure a monopoly of all the natural 
developments of a general principle tothe person who 
happens to make some special construction embody- 
ing ita few weeks in advance of others, when it ap- 
pears that such improvements were certain to be made 
inashort time.—NORTH BRITISH RUBBER CO. V. JAN- 
porRF, U. 8. C. C.,8. D. (N. Y.), 85 Fed. Rep. 451. 

104. PRINCIPAL AND AGENT—Ratification—Conversion. 
—The unauthorized act of an agent in selling certain 
bonds, and investing the proceeds in other bonds for 
his principal, was ratified by the principal, where she 
made no objection until four years after she had re- 
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ceived the new bonds and had been advised of the 
transaction, though both parties lived in the same 
town, and she had ample means of knowing the exact 
situation.—AUGE V. DARLINGTON, Penn., 39 Atl. Rep. 

105. PUBLIC LANDS — Desert Land — Extent of Recla- 
mation.—It isa sufficient reclamation to entitle the 
purchaser to a patent that he has acquired a right to 
sufficient water to irrigate the land, and has con- 
structed main ditches sufficient to carry it over the ac- 
cessible parts of the tract, for purposes of cultivation 
in the ordinary manner, though he has not actually 
used and cultivated the land.—UNITED STATES V. MACK- 
INTOSH, U.S. C. C. of App., Eighth Circuit, 85 Fed. Rep. 
383. 

106. RAILROAD COMPANY—Negligence of One on Rail- 
road Track—Liability of Company.—The negligence of 
one on a railroad track at a crossing of a public high- 
way, in front ofa moving train, will not relieve the 
company from liability if, by due care, the engineer 
and fireman might have stopped the train, and thus 
avoided injuring him, after they saw, or ought to have 
seen, his dangerous position.—BALTIMORE & O. R. Co. 
v. ANDERSON, U. 8S. C. C. of App., Sixth Circuit, 85 Fed. 
Rep. 413. 

107. RES JUDICATA.—The rule that a judgment in bar, 
or as evidence in estoppel, is binding not only as to 
every question actually presented and considered and 
upon which the court rested its decision, but every 
question that might have been presented and decided, 
as well, does not apply toa different cause of action 
between the same parties, except as to questions shown 
to have been actually decided in the former action.— 
WENTWORTH V. RACINE CouNTY, Wis.,74 N. W. Rep. 
551. 

108. SHERIFF’S SALE — Setting Aside — Evidence.—It 
was error to set aside a sheriff’s sale after it was con- 
firmed, the deed was acknowledged in open court, and 
the purchase money had been paid, on the grounds 
that part of the land had been subdivided, and the 
other part contained a valuable stone querry; that 
neither the subdivision into lots nor the quarry was 
mentioned in the advertisement of sale; that the sale 
was not advertised as required by law: and that the 
price was inadequate.—MEDIA TITLE & TRUST CO. V. 
KELLY, Penn., 39 Atl. Rep. 832. 


109. SPECIFIC PERFORMANCE — Contract to Convey.— 
A and B, sisters-in-luw, together purchased a parcel of 
land; A taking title to the whole, with the understand - 
ing that B should have an acre and a third set off to her 
on the western side. Each also paid for half of a strip, 
30 feet wide, leading to the highway and lake. A there- 
after contracted to sell toathird party, who knew of 
B’s right tothe 11-3 acres, her entire interestin the 
property. Disputes subsequently arose, and at length 
the purchaser sued both A and B for specific perform- 
ance: Held, that a decree would be granted, the court 
first setting off, in its best judgment, according to the 
evidence, the part intended to be reserved to B, and 
also giving Baright of way over complainant’s land 
to the highway.—DEWEY V. WHITNEY, U.S.C. C., N. D. 
(N. Y.), 85 Fed. Rep. 825. 

110. SUNDAY LAW — Mortgage — Arkansas Statute.— 
Under the Arkansas statute making it a misdemeanor 
to labor, or to compel an apprentice or servant to do 
any labor, on Sunday, other than customary house- 
hold duties of daily necessity, comfort, or charity, a 
mortgage and notes executed on Sunday are void.— 
HILL v. HITE, U. 8. C. C. of App., Kighth Circuit, 85 
Fed. Rep. 268. 

111. TAXATION—Constitutional Requirement of Uni- 
formity.—Where, under the system of taxation adopted 
by a State, assessments are made by different officers 
or boards, the State is equally represented by each, and 
the legal effect is the same as though it acted through 
asingle board. In such case a constitutional require 
ment of uniformity in taxation between different 
species of property of the same value imposes on the 
State the duty of providing for the equalization of the 















assessments made by the different boards, to the end 
that the same measure of value shall be applied to ali 
property.—RAILROAD & TELEPHONE COS. V. BOARD oF 
EQUALIZERS OF TENNESSEE, U. 8S. C. C., M. D. (Tenn,), 
85 Fed. Rep. 302. 

112. TRIAL — Assignment for Benefit of Creditors— 
Validity—Evidence.—The incorporation into a deed of 
assignment of a provision that the assignee should not 
take possession of the property until he had filed an 
inventory and bond, which is only what is required by 
the statute in every case of assignment, does not ren- 
der inadmissible evidence aliunde to show that a secret 
agreement to the contrary existed between the par. 
ties.—BADGETT V. JOHNSON-FIFE HaTCo., U. 8.0. 0. 
of App., Eighth Circuit, 85 Fed. Rep. 408. 

113. TRIAL—Jurisdiction of Judge.—Where defendant 
goes to trial without objection before a special judge, 
he cannot, after conviction, object to the lack of au. 
thority: of such judge.—SKELTON V. STATE, Ind., 49N, 
E. Rep. 901. 

114. TRIAL BY JUDGE — Constitutional Law.—Rev. 8t. 
1895, art. 1029a, requiring a court of civil appeals to in- 
dicate to an appellse the amount which it deems a 
judgment to be excessive where it is not reversible on 
other grounds, and to affirm the judgment on the filing 
ofa remittitur, isnot repugnant to Const. art. 1, § 15, 
providing that “the right of trial by jury shall remain 
inviolate.”—TExas & N.O. R. CO. Vv. SYFAN, Tex., 48. 
W. Rep. 1064. 

115. Trusts — Money Wrongfully Paid Out.—Money 
intrusted to another, and by him wrongfully paid out, 
may be recovered by the true owner, so long as itis 
traceable, if its possession, with liability of its recov: 
ery, has wrought no disadvantage to those to whom it 
has been paid.—HOLLY Vv. DOMESTIC & FOREIGN MIS- 
SIONARY Soc., U. S.C. C.,8. D. (N. Y.), 85 Fed. Rep. 249. 

116. TRusTs—Purchases by Trustee.—Not withstanding 
a trustee sold property to himself under a power in the 
trust deed, which act was constructively fraudulent, 
he is entitled to hold the legal title until he is paid the 
amount advanced by him on the debt secured by the 
deed, and the sum paid by him on another debt owing 
by the grantor, which was a lien subsequent to such 
deed.—HARRISON V. MANSON, Va., 298. E. Rep. 420. 

117. WILLS — Accumulation of Interest.—Income of 
residuary estate prior to death of testator’s wife passes 
as though he had died intestate, the residue being 
given the executors to invest and coliect income till 
death of said wife, the income then accrued to be di- 
vided among his ‘‘ brothers and sisters then living, the 
survivor or survivors of them,” and the principal 
among nephews and nieces; and it being provided by 
the act prohibiting accumulations that the liberated 
income shall go to ‘such persons as would have been 
entitled thereto if such accumulation had not been di- 
rected.”—IN RE MARTIN’S ESTATE, Penn., 39 Atl. Rep. 
841. 

118. WILL—Nature of Estate.—S, surviving testator 
and J, takes a fee simple under will devising to 8 cer- 
tain lands, “all of which he shall have in possession on 
April Ist ensuing the decease of J (reserving to the lat- 
ter the rents, issues, and profits during life), provided, 
however, should said devisee die without issue, said 
real estate shall fall back and vest to my estate, and 
said executor then shall, after the decease of J, sell 
the same.—SHEARER V. MILLER, Penn., 39 Atl. Rep. 846. 

119. WITNESSES—Competency—Husband and Wife.— 
Under 2 How. Ann. St. § 7546, providing that husband 
and wife may testify against each other respecting 
title to property in dispute between them, where each 
is a party tothe record, the wife may testify in relation 
to business transactions between herself and husband 
involved in a case between them.—DOWLING V. DOW- 
LING, Mich., 74 N. W. Rep. 5238. 

120. WITNESS — Wife as Witness — Competency.—A 
wife is not a competent witness for the State, either at 
common law or by Rev. St. § 4072, in a prosecution of 
her husband for adultery.—CRAWFORD V. STATE, Wi8-, 
74.N. W. Rep. 537. 
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